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Abstract 

The Study, carried out based on desk research and stakeholder consultations, suggests that 

possible discrimination in the exercise of public authority by law enforcement, constitutes the 

main area outside the material scope of the RED, where racial or ethnic discrimination seems 

to occur. Non-legislative measures (e.g., enhanced training; the use of tools to increase the 

transparency of police actions; more diversity in recruitment) seem to be the most suitable to 

address the existing challenges. The Study also revealed potential gaps in the protection mech-

anisms/measures provided by the RED. To address these potential gaps, the Study recom-

mends as the most suitable ways forward, a larger role for equality bodies (e.g., in connection 

with equality data collection and use); and several non-legislative measures (e.g., reinforced 

channels for exchanging good practices; more guidance on what could be considered as an ef-

fective, proportionate and dissuasive sanction). To a certain extent, and only within the limits of 

the EU’s competences to act, the Study also identified a few possible EU-level legislative options 

(e.g., possible introduction of a horizontal EU legislation covering all grounds of discrimination) 

as well as some potential legislative actions that the Member States may consider (e.g., require-

ment to introduce equality duties). According to the Study, systematic/comprehensive responses 

might be necessary to address some of the issues, which are often structural in nature.   
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Executive summary 

This Final Report is prepared under the European Commission (DG JUST) ‘Study to support the 

preparation of an EU initiative to address possible gaps in the legal protection against discrimi-

nation on grounds of racial or ethnic origin’ (Study).  

The Study, covering all 27 EU Member States, aimed to map possible (legal and non-legal) 

gaps in protection against racial or ethnic discrimination, as offered by the Racial Equality Di-

rective (RED) in particular, and aimed to provide directions for possible EU actions to tackle the 

potential gaps.  

The Study entailed the completion of extensive desk research at both EU- and national-levels; 

and stakeholder consultations (i.e., survey, semi-structured interviews, survey, open public 

consultation, workshop). Whilst official quantitative equality data is scarcely available, there is 

undeniable evidence suggesting that racial or ethnic discrimination remains a persistent problem 

in the EU.  

Potential material areas beyond those already covered by the RED 

Main area of potential discrimination beyond those already covered by the RED 

The Study concludes that despite the broad material scope of the RED and a range of other EU- 

and national-level instruments aiming to address the issue, possible racial or ethnic discrimina-

tion linked to public sector actions entailing the exercise of public authority by law enforce-

ment (police) does not seem to be (sufficiently) covered. There are indications of the existence 

/ perceived existence of discriminatory racial or ethnic profiling by the police in relation to stop 

and search activities and identity checks, in particular. Potential discrimination also seems to 

manifest in the increased use of force by the police towards certain racial or ethnic groups. Police 

actions taken in the context of the COVID-19 pandemic (e.g., increased use of fines for non-

compliance with COVID-19 restrictions) also seem to suggest possible arbitrary attitudes to-

wards certain racial or ethnic groups. Discriminatory policing (e.g., in the context of preventive 

policing or profiling) may also be caused or amplified by the use of artificial intelligence technol-

ogies (e.g., automatic decision-making, algorithmic decision-making).  

The issues above fall outside the material scope of the RED. However, some of the gaps 

in protection appear to be addressed by other EU law (e.g., by Directive (EU) 2016/680) or 

national law instruments. The extent of protection in relation to stop and search activities 

and identity checks by the police and discriminatory profiling, however, remains somewhat 

curtailed by the specific scope and purposes of the instruments identified. Moreover, the imple-

mentation of legal protection at the national level could be improved to ensure better protection. 

The Study mainly suggests non-legislative interventions to address the issues above. It takes 

into account the fact that some national-level and EU-level initiatives are already on-going to 

tackle potentially discriminatory police practices. Hence, most recommendations aim to scale-

up on-going efforts. Moreover, due consideration is given to the necessity of having additional 

data to better understand the extent and nature of the problem. The related recommendations 

are referred to in the Box below. 

Box 1: Recommendations to tackle potentially discriminatory police practices 

It is recommended to reinforce: 

 Police training efforts at both national- and EU-levels (e.g., by the European Union 
Agency for Law Enforcement Training - CEPOL) for police officers and leaders within the 
police on e.g., the consequences of potential discriminatory attitudes, applicable laws, the 

non-discriminatory use of artificial intelligence technologies; 
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 The use of tools that could enhance the transparency of police actions which could, 

in turn increase public trust in police actions. Potential tools to consider by Member States 
could be stop and search forms and the use of body cameras; 

 Diversity in recruitment, thereby ensuring more racial or ethnic diversity within the 
police. Such scaling up efforts, to be considered by the Member States, could ultimately 

diminish the risk of discrimination and bias attitudes towards certain groups and could 
contribute to rebuilding trust in the police; 

 Data collection efforts by encouraging Member States and EU-level organisations (e.g., 
European Union Agency for Fundamental Rights - FRA) to step-up their data collection 
efforts; 

 National-level efforts linked to closer dialogue, cooperation and collaboration with 
local communities by integration days for example, to eliminate bias stereotypes and 

reinforce trust in the police;  
 Accountability/control/oversight over the police. There is a clear need to reinforce 

complaint mechanisms at national-level, thereby facilitating the reporting of potentially 

discriminatory incidents. It was also recommended for Member States to consider the in-
troduction/reinforcement of independent control over police actions. At the EU-level, fur-
ther collaboration with the Independent Police Complaints' Authority Network (IPCAN), an 

informal forum of several European non-police oversight bodies, could be considered as 
well as the development of an EU Code of Police Ethics; 

 Positive actions / equality duties. At the national-level, action plans or similar setting 
out positive duties, including the duty to carry out fundamental rights’ impact assessments 
before certain police actions (e.g., the use of AI) could reduce possible discrimination. 

 

Whilst comprehensive legislation against racial or ethnic discrimination is indispensable, the 

Treaties confer limited power on the EU to legislate in connection with public actions by law 

enforcement authorities. Hence, all legislative recommendations identified are for the Member 

States to consider. These include the possible extension of legal protection against racial or 

ethnic discrimination to the exercise of public authority by law enforcement. Member States 

could also consider the possible extension of the national equality body’s mandate to all areas 

where discrimination occurs. The review of the existing regulatory framework that governs the 

operation of law enforcement authorities, with a view to strengthen non-discrimination standards 

and practices, could also be considered.  

Other areas of potential discrimination beyond those already covered by the RED  

Based on less extensive/conclusive evidence, the Study also points to the potential oc-

currence of racial or ethnic discrimination in relation to the exercise of authority by the 

judiciary (manifesting in e.g., the imposition of harsher penalties; more frequent use of coercive 

measures) and authorities in charge of immigration (manifesting in e.g., racial or ethnic profiling 

while carrying out border checks); when racial or ethnic origin is seen as a threat or raising 

suspicion in public spaces; and public sector interventions involving the exercise of public au-

thority by bodies of public administration beyond law enforcement and judiciary (manifesting in 

e.g., verbal or physical harassment against racial or ethnic minority groups; potentially discrim-

inatory housing evictions, forced expulsions, residential segregation).  

Moreover, the Study identified some ‘other/grey areas’ where: (i) problems exist; however in 

the absence of guidance (e.g., from the Court of Justice of the European Union - CJEU) on 

concepts used in the RED it is unclear if the area falls under the RED (potential area of relevance 

is access to goods and services that are not advertised to the public, as well as access to and 

supply of free services); (ii) evidence suggests that a problem exists (in an area beyond the 

RED), but data are insufficient to conclude that discrimination is the root cause of the problem; 

(iii) data are insufficiently clear or robust to point at a clear and significant issue of discrimina-

tion. Areas potentially falling under the latter two categories include the underrepresentation of 

racial or ethnic minorities in culture, sports or research and innovation; the limited democratic 

participation and representation of people with a racial or ethnic background; higher risk of 

homelessness for certain racial or ethnic groups; or certain racial or ethnic groups benefitting 

less from health promotion and disease prevention. 
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As the EU’s legislative competence to act in relation to the specific issues identified remains 

limited (i.e., issues falling under national, shared or supportive competences), it is recommended 

to mainly consider non-legislative measures. In areas where the EU’s competence to legislate 

is limited, the Member States could still consider the adoption of legislative changes.  

The non-legislative measures identified by the Study as potential options to better tackle 

racial or ethnic discrimination in these fields are to a large extent similar to those identified for 

law enforcement. Scaling up training efforts; diversity in recruitment; equality data collection; 

dialogue, cooperation and collaboration with local communities and positive/equality duties are 

among the measures that were also identified in connection with these other potential gaps. The 

Box below provides examples of some additional measures identified by the Study. Most recom-

mendations, stemming from the EU’s limited competences to act or the lack thereof, are for the 

Member States to consider.  

Box 2: Recommendations to tackle potentially discriminatory practices in other areas 

 Recommendations to tackle potential discriminatory practices by the judiciary: devel-
opment of potential indicators to better gauge the existence and extent of racial or ethnic dis-
crimination in the functioning of the criminal justice system. 

 Recommendations to tackle potential discriminatory practices by bodies other than law 
enforcement and judicial authorities: appointment of specialised officers within public au-
thorities to ensure a better monitoring of potential discriminatory practices. In connection with 

housing evictions, it is recommended for the Member States to consider the development of 
housing rights’ standards to protect against discriminatory evictions. The development of guide-
lines to ensure that eviction orders of local authorities meet the necessary requirements of pro-
portionality and legality was also recommended. Better promotion and dissemination of infor-
mation on eviction-related rights is also recommended, in particular to address the presumed 
insufficient awareness of lawyers, NGOs and courts, etc. on the matter. It was recalled that the 
case-law of the European Court of Human Rights and the Court of Justice of the European Union 

is not widely known amongst practitioners. Hence, it was also recommended to prepare a cata-
logue of relevant case-law. Regarding desegregation, it is recommended to further consider the 
measures identified in Council Recommendation of 12 March 2021 on Roma equality, inclusion 
and participation.  

 Recommendations to tackle potential discrimination practices in ‘other/grey’ areas: it 
is recommended to develop further guidance on the notion of ‘services’.  

 

Potential gaps in the protection mechanisms/measures 

The RED already covers some protection mechanisms/measures. The Study identified some po-

tential gaps in relation to these already existing mechanisms (e.g., sanctions, defence 

rights); as well mechanisms/measures that could enable the use of more proactive/pre-

ventive approaches while tackling discrimination (e.g., national level plans, such as National 

Action Plans, or the Roma national strategic frameworks, setting out longer-term priorities for 

tackling racial or ethnic discrimination; equality duties; equality data collection).  

The Study also points to potentially insufficient protection against structural/systemic discrimi-

nation, intersectional discrimination and discrimination on multiple grounds.  

While developing the recommendations, due consideration was given to the fact that initiatives 

to address some of the potential gaps already exist at both national- and EU-levels. The related 

recommendations hence mainly suggest actions that could reinforce existing initiatives. 

The Study found that equality bodies given their role/competences (especially if reinforced at 

the EU-level) could enhance the effectiveness of some of the protection mechanisms/measures. 

Hence, the Study recommends a larger role for equality bodies in relation to the protection 

mechanisms/measures outlined in the Box below. 
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Box 3: Recommendations linked to the role of equality bodies 

 Information, awareness raising, guidance and training: Article 13 of the RED requires 
equality bodies to provide independent assistance to victims. Equality bodies should be provided 

with the mandate and resources necessary to fulfil this role. Moreover, it is recommended to 
extend the mandate of equality bodies by requiring them, potentially by EU legislation, to hold 
more responsibilities in connection with awareness raising (e.g., campaigns about equality law 
and victims’ rights, information about the role of the equality body, provision of training); 

 Collection and the use of equality data: equality bodies should be at the centre of promoting 
and mainstreaming equality. To fulfil this mandate, it is essential to ensure that equality bodies 

have access to all relevant equality data. One possible way of supplying sufficient equality data 
is to further encourage equality bodies to collect more data on their activities and to gather more 
equality data via surveys, where there is a gap. Another way to supply sufficient equality data is 
to ensure that all national-level authorities involved in equality data collection cooperate with 
each other and give equality bodies access to equality statistics  collected by others. The equality 
bodies could be involved in / facilitate this inter-institutional cooperation. Moreover, equality 

bodies could support other national-level bodies in their data collection efforts by providing them 

with guidance and information on data collection via roundtable gatherings or similar; 
 Dialogue, cooperation and collaboration: Member States could be recommended to further 

encourage equality bodies in engaging in dialogues and cooperation with other relevant national 
authorities and bodies, as well as with the private sector and civil society organisations. Member 
States could also be recommended to ensure that equality bodies are consulted on policy and 
legislative developments that are linked to their mandates. Likewise, the possibility of allowing 
equality bodies to issue opinions on related policy and legal initiatives, could be considered.  

 Protection against multiple/intersectional discrimination: it could be recommended for 
Member States to entrust all equality bodies with the promotion of discrimination on all grounds;  

 Defence rights: the number of discrimination related complaints remains low in the EU. Un-
derreporting is a complex phenomenon that could potentially result from e.g., the lack of 
knowledge of available complaint mechanisms; the lack of trust in the success of complaints; 
practical obstacles. It is recommended for equality bodies to take a larger role in related aware-

ness raising and to better assist victims in the process of filing complaints. Equality bodies could 
best assist victims of discrimination in complaint cases when provided with legal standing as well 
as the resources necessary to exercise litigation powers. Member States could also envisage, as 
forms of assistance to victims, the possibility of engaging equality bodies in activities of media-
tion and conciliation and allowing equality bodies to submit oral/written statements to national 
courts in discrimination cases. It could also be recommended for Member States to ensure that 
victims could file discrimination related complaints directly with the equality bodies. To ease 

access to complaint mechanisms and thereby to better address underreporting, Member States 
could be recommended to ensure/reinforce the local/regional presence of equality bodies; 

 Sanctions: equality bodies, when entrusted at the national-level with decision-making powers, 
could potentially play a role in applying effective, proportionate and dissuasive sanctions. Mem-
ber States could also be requested to ensure that equality bodies receive mandatory feedback 
on the implementation of their decisions from their recipients, which could be published in an 
anonymised format. Moreover, Member States could be requested to consider the introduction 

of sanctions in case of non-compliance with the equality bodies’ decisions.  

 

The Study also identified that non-legislative measures could offer solutions to some of the 

gaps in protection identified. These non-legislative measures, as outlined in the Box below could 

further reinforce/operationalise existing national- and EU-level initiatives.  

Box 4: Non-legislative recommendations 

 Information, awareness raising, guidance and training: Member States could also consider 

the introduction of more discrimination related topics in school curricula; 
 Collection and the use of equality data: measures to reinforce the collection of both quanti-

tative and qualitative equality data (e.g., by additional surveys, the increased use of situational 
testing) should be considered; 

 Diversity in the public sector: national-level measures to further engage public sector organ-

isations (e.g., by encouraging them to join the European Diversity Charters) in ensuring more 
diversity at the work-place could be considered; 
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 Dialogue, cooperation and collaboration: it is recommended for Member States to establish 

partnerships / reinforce cooperation with the media as well as with persons affected by everyday 
racism; 

 Equality duties / positive action: Member States should be further encouraged by the EU to 
promote the introduction of equality duties (e.g., by means of prescribing these as legal duties) 

in the day-to-day operation of public authorities and private actors;  
 Defence rights: it is recommended to develop further guidance on the application of burden of 

proof rules, as currently the application of the principle is hindered by implementation related 
challenges. To facilitate reporting, the establishment of local mechanisms for reporting and 
means to ensure the anonymisation of victims could be considered. Whilst legal standing for 
certain organisations is envisaged by the RED, the exercise of litigation powers is often hindered 
by capacity constraints. Hence, means to support these organisations could be considered by 

the Member States, for example by establishing dedicated funds for strategic litigations. The 
introduction of fast-paced procedures could also be considered, as discrimination cases tend to 
be lengthy. Adequate resources should also be provided to victims to facilitate them during the 

complaint proceedings. These could extend to translation and interpretation services, as well as 
to means to alleviate the financial burden of proceedings (e.g., access to legal aid). Moreover, 
the removal of the rule that the losing party should pay legal and judicial costs could be encour-

aged; 
 Sanctions: more guidance (e.g., good practices examples) could be developed at EU level on 

what could be considered as effective, proportionate and dissuasive sanctions. Moreover, Mem-
ber States could consider the imposition of punitive, higher sanctions, serving as deterrents 
towards perpetrations. Finally, consideration could be given to alternative/preventive sanctions 
(as opposed to reparatory sanctions), e.g., imposing, as a sanction on defendants, the obligation 
of setting up some positive actions; 

 Good practices: the Study identified several good practices that already exist at national- and 
EU-levels. It is recommended to reinforce the EU’s efforts of disseminating these good practices.  

 

To a more limited extent, national legislative solutions, as outlined in the Box below, could 

also be considered to address potential gaps linked to certain protection mechanisms/measures   

Box 5: National legislative recommendations 

 Collection and the use of equality data: national-level legislation could potentially envisage 
the mandatory collection of equality data. Soft law measures setting out detailed requirements 
could accompany the legislative intervention; 

 Equality duties: national legislation in addition to a provision on positive actions could include 
guidance on the introduction of equality duties; 

 Intersectionality: Member States could amend their national anti-discrimination legislation to 
cover intersectionality and multiple discrimination. 

 

The adoption of the pending Equal Treatment Directive, a horizontal piece of legislation at EU-

level covering four different grounds (religion or belief, disability, age and sexual orientation), 

could also contribute to address discrimination on multiple grounds. 

As a final point, the Study acknowledges that racial or ethnic discrimination is to a large extent 

intertwined with structural/systemic discrimination, as racism often results from old (at times 

unconscious) stereotypes and prejudices which are deeply embedded in our society. To tackle 

racial or ethnic discrimination means tackling structural/systemic shortcomings should also 

be considered. This could necessitate the development of systemic responses at national level, 

‘involving a comprehensive set of measures that address the different factors that lead to their 

persistence’. 
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1 Introduction 

This Final Report is prepared under the ‘Study to support the preparation of an EU initiative to 

address possible gaps in the legal protection against discrimination on grounds of racial or ethnic 

origin’ (Specific Contract No. JUST/2021/PR/CNDI/EQUA/0050 under Framework Contract No. 

JUST/2020/PR/03/0001).  

Section 1 – Introduction is structured as follows:  

 Section 1.1 – Section outlining the context, objectives and scope of the Study; 

 Section 1.2 – Section detailing some methodological considerations;  

 Section 1.3 – Section providing a visual overview of the structure of the Final Report.  

1.1 Study context, objectives and scope 

1.1.1 Study context 

The EU is founded on equality and respect for human rights. One of its principal common 

values is non-discrimination (Article 2 TEU1). In addition to the aim of combating discrimination 

in the development and implementation of policies and activities (Article 10 TFEU2), Article 20 

of the Charter of Fundamental Rights of the European Union3 (Charter) asserts that everyone 

is equal before the law and Article 21 prohibits discrimination on a range of grounds - including 

race and ethnicity.  

The EU has enacted specific legislation on equal treatment based on racial or ethnic origin, i.e., 

the Racial Equality Directive or RED4. The relatively broad material scope of the RED, as set out 

in its Article 3(1), provides protection against racial or ethnic discrimination within the economic 

and social fields listed in the Box below. 

Box 6: Material scope of the Racial Equality Directive (RED) 

Article 3(1) of the RED 

(a) Conditions for access to employment and self-employment and to occupation including selection 
criteria and recruitment conditions, whatever the branch of activity and at all levels of the professional 
hierarchy, including promotion; 

(b) Access to all types and to all levels of vocational guidance, vocational training, advanced vocational 
training and retraining, including practical work experience; 

(c) Employment and working conditions, including dismissals and pay; 

(d) Membership of and involvement in an organisation of workers or employers, or any organisation 
whose members carry on a particular profession, including the benefits provided for by such organisa-
tions; 

(e) Social protection, including social security and healthcare; 

(f) Social advantages; 

(g) Education; 

(h) Access to and supply of goods and services available to the public, including housing. 

                                                 
1 Treaty on the European Union, OJ C 202, 7.6.2016. 
2 Treaty on the Functioning of the European Union, OJ C 202, 7.6.2016.  
3 Charter of Fundamental Rights of the European Union, OJ C 202, 7.6.2016, p. 391–407. 
4 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irre-

spective of racial or ethnic origin. 
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The RED also envisages mechanisms/measures to protect persons from racial or ethnic discrim-

ination in the areas within the RED’s material scope. The Box below provides an overview of the 

protection mechanisms covered by the RED. 

Table 1: Protection mechanisms offered by the RED 

Article of the RED Protection mechanism 

Article 5 on positive action  To ensure full equality in practice, Member States may main-
tain or adopt specific measures to prevent or compensate for 
disadvantages linked to racial or ethnic origin to ensuring full 
equality in practice. 

Article 7 on defence of rights  National judicial and/or administrative procedures and concili-
ation procedures for the enforcement of the Racial Equality Di-
rective’s obligations available to all persons who consider 

themselves wronged by failure to apply the principle of equal 

treatment to them. 

 Associations or other interested legal persons may undertake 
proceedings either on behalf of, or in support of the complain-
ant. 

Article 8 on burden of proof  The victim of discrimination only needs to establish a presump-
tion of discrimination after which it is for the respondent to 
prove that there has been no discrimination. 

Article 9 on victimisation  National measures to protect individuals from any adverse 
treatment or consequence as a reaction to a complaint or pro-
ceedings aimed at enforcing the principle of equal treatment. 

Article 10 on dissemination of 

information 
 The Racial Equality Directive's provisions must be brought to 

the attention of the individuals concerned. 

Article 11 on social dialogue  National measures to promote social dialogue between social 
partners to foster equal treatment, specifically by monitoring 
practices in the workplace, producing codes of conducts and 
concluding collective agreements.  

 Member States must encourage the conclusion of agreements 
establishing non-discrimination rules in the fields which fall 
within the scope of collective bargaining. 

Article 12 on dialogue with 
NGOs 

 Civil dialogue with the civil society organisations concerned is 
encouraged. 

Article 13 on bodies for the pro-
motion of equal treatment 

 Each Member State must establish at least one body dedicated 
to the promotion of equal treatment of all persons without ra-

cial or ethnic discrimination. 

 These bodies must provide independent assistance to victims 
of discrimination in pursuing their complaints, conduct inde-
pendent surveys, and publish independent reports and making 
recommendations on any issue relating to such discrimination. 

Article 15 on sanctions  Each Member State must provide effective, proportionate and 
dissuasive sanctions 

 

Despite the broad protection offered by the RED and the range of other instruments at EU- and 

national-levels relevant for addressing this issue, there is evidence that racial and ethnic dis-

crimination is still a persistent problem in the EU.  
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According to the 2019 Eurobarometer on discrimination in the EU, 59 % of Europeans believe 

that discrimination based on ethnic origin is widespread in their country5. Furthermore, ‘those 

who consider themselves part of a minority group are more likely to report that they have been 

discriminated against or harassed in the last 12 months’6.  

According to the EU Agency for Fundamental Rights’ (FRA) 2017 Minorities and Discrimination 

Survey, 24 % of respondents ‘felt discriminated against because of their ethnic or immigrant 

background’ in the 12 months preceding the survey7. Respondents added that their names, skin 

colour, and religion were the main reasons why they faced discrimination8. The FRA survey also 

shows that the highest rates of discrimination are observed in the areas of employment and 

access to public and private services9. Only 12 % of the respondents who felt discriminated 

against reported or filled out a complaint about the incident10. The same survey showed that 

African and Roma respondents experienced high rates of harassment11. In a later report - ‘Being 

Black in the EU’ - FRA noted that ‘significant proportions of people of African descent experience 

racist harassment’12. One-third of those polled said they had experienced racist harassment in 

the five years preceding the survey13. Similarly, Roma people have a long history of discrimina-

tion in Europe and are among the most affected by discrimination14. According to the 2019 FRA 

Roma and Travellers Survey in Belgium, France, Ireland, the Netherlands, Sweden, and the 

United Kingdom, 45 % of the respondents felt discriminated against in the 12 months prior to 

the survey15. Furthermore, the COVID-19 pandemic has brought to light racism and xenophobia 

towards certain national or ethnic communities16. For example, in the Netherlands, 49 % of 300 

respondents to a survey who were people of Asian origin, or assumed to be of Asian origin, 

experienced discrimination17.  

A 2018 Cost of Non-Europe Report illustrates the impact of racial and ethnic discrimination on 

individuals, societies and economies. Lost earnings, due to under/unemployment as a result of 

discrimination are estimated to be between €1.8 billion and €8 billion annually; whereas the loss 

to societies is between €2.4 billion and €10.7 billion annually18. 

                                                 
5 Special Eurobarometer 493, Discrimination in the European Union, October 2019, p.13. This survey was carried out 

by Kantar in the 28 Member States of the European Union between 9 and 25 May 2019. 27,438 respondents from 
different social and demographic groups were interviewed face-to-face at home in their mother tongue on behalf of 
DG JUST. 

6 Special Eurobarometer 493, Discrimination in the European Union, October 2019. 

7 FRA (2017), ‘Second European Union Minorities and Discrimination Survey’ (EU-MIDIS II), Main results, p.13. EU-
MIDIS II collected information from 25,515 respondents with different ethnic minority and immigrant backgrounds 
across all 28 EU Member States. 

8 Ibid p. 13 
9 Ibid, p. 21. 
10 Ibid. p. 15. 
11 Ibid. p. 28. 
12 FRA (2018), Second European Union Minorities and Discrimination Survey (EU-MIDIS II), ‘Being Black in the EU’, 

p.9,. EU-MIDIS II surveyed 25,515 persons with different ethnic minority and immigrant backgrounds in all 28 EU 
Member States. This report analyses the responses of 5 803 immigrants and descendants of immigrants of African 
descent surveyed in 12 Member States: Austria, Denmark, Finland, France, Germany, Ireland, Italy, Luxembourg, 
Malta, Portugal, Sweden and the United Kingdom. 

13 Ibid. p. 9. 
14 Report from the Commission to the European Parliament and the Council on the application of Council Directive 

2000/43/EC implementing the principle of equal treatment between persons irrespective of racial or ethnic origin 
(‘the Racial Equality Directive’) and of Council Directive 2000/78/EC establishing a general framework for equal 
treatment in employment and occupation (‘the Employment Equality Directive’), COM(2021) 139 final (hereinafter: 
Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 final). 

15 FRA (2020), ‘Roma and Travellers in six countries’, p.14. 
16 FRA (2020), ‘Coronavirus pandemic in the EU – Fundamental Rights implications’, March 2020, p.33.  
17 Ibid. p. 33. 
18 European Parliament Research Service (2018), ‘Equality and Fight against Racism and Xenophobia. Cost of non-Eu-

rope Report’. 

https://fra.europa.eu/sites/default/files/fra_uploads/fra-2017-eu-midis-ii-main-results_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-being-black-in-the-eu_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-roma-travellers-six-countries_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-coronavirus-pandemic-eu-bulletin_en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
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Against this context, which shows that racial or ethnic discrimination persists to be an issue, the 

2020 EU Anti-Racism Action Plan 2020-202519 and the 2021 European Commission Report 

on the application of the RED and the Employment Equality Directive (EED)20 highlight the need 

to look into possible gaps in EU legislation prohibiting racial and ethnic discrimination, includ-

ing in the field of law enforcement.  

1.1.2 Objectives  

The Study aims to provide the European Commission with an overview of possible gaps21 in 

the protection against racial or ethnic discrimination offered by existing EU legislation and to 

provide support and give direction to a possible future EU action aiming to address those poten-

tial gaps.  

The Study has four specific objectives:  

 To map possible gaps in the material scope of the EU rules prohibiting discrimination 

on the ground of racial or ethnic origin; 

 To map possible gaps in the protection mechanisms provided for by the RED; 

 In the light of the possible gaps identified, show good practices that could potentially 

address existing gaps; 

 To develop conclusions and recommendations for possible follow-up (EU- and/or na-

tional-level) actions addressing the gaps identified.  

1.1.3 Scope  

The Study covers all 27 EU Member States. To some extent the Study also looked into relevant 

practices in third countries. In particular, information was obtained on some practices that exist 

in the United Kingdom and Canada.  

It focuses on discrimination on the ground of racial or ethnic origin and not on discrimination 

based on other grounds. The Study does not, however, overlook the fact that racial or ethnic 

discrimination may intersect with or could be triggered by other aspects, including one’s reli-

gion, skin colour, age, country of birth, etc. Sometimes – especially when no specific data fo-

cusing on ethnic or racial grounds are available - data may not directly/explicitly focus on racial 

or ethnic grounds but on other aspects/grounds (such as migration status, being a foreigner, 

etc.) that may be intertwined with or point to racial or ethnic discrimination. These aspects, 

where relevant, are specifically mentioned in the report.  

The Study acknowledges that some forms of racial or ethnic discrimination might follow from or 

relate to systemic, institutionalised behaviours and/or disadvantages. Hence, to some extent the 

Study touches upon structural forms of racial or ethnic discrimination.  

One of the main objectives of the Study is to map material areas which are not covered 

already by the RED. The Study acknowledges that some areas where possible racial or ethnic 

discrimination occurs could be classified as ‘grey’ areas. This refers to areas, where discrimina-

tion seems to occur; but where in the absence of full clarity over some concepts used in the RED 

it remains unclear if the specific area would be covered by the RED. Other grey areas are those 

where evidence suggests that a problem exists, but data are insufficient to conclude that dis-

crimination is the root cause of the problem; or where data remain insufficiently robust/clear to 

                                                 
19 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions, ‘A Union of equality: EU anti-racism action plan 2020-2025’, 18 
September 2020 (hereinafter: EU Anti-Racism Action Plan). 

20 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 
final. 

21 Gaps under the study are to be understood broadly, covering potential legal (e.g., legal gaps, interpretation related 
challenges) and non-legal gaps (e.g., practical implementation related challenges) alike.  
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point at a clear sign of discrimination. These grey areas are also mapped and mentioned in the 

study. 

The Study focuses on possible gaps in protection against discrimination. Within this remit, the 

Study does not cover other, potentially related issues faced by racial or ethnic groups, such as 

racism, xenophobia, hate crime or hate speech. The Study recognises though that these issues 

might be a root cause of and/or trigger racial or ethnic discrimination, including harassment.  

The Study does not cover in details possible shortcomings/gaps linked to the role and work 

of equality bodies. The European Commission, separately from this Study, is exploring the 

possibility of strengthening the equality bodies. It does, however, touch upon their role under 

the description on existing protection mechanisms. Stakeholder views gathered as part of this 

Study also touch upon the role of equality bodies, in particular in the context of the potential EU 

actions ahead. Hence, some of the recommendations developed for the purpose of this Study 

touch upon the role and work of equality bodies, thereby also building a bridge between the 

current Study and the aforementioned work of the European Commission on strengthening the 

role and work of equality bodies.  

Finally, the Study does not look into the definitions (i.e. the definitions included or, on the 

opposite, the lack of definition) contained in the RED. These issues including the relevant case 

law are presented in the Commission implementation report on the RED22. 

1.2 Methodological note  

The Study was completed as a series of tasks, each corresponding to a specific objective of the 

Study. The tasks were as follows: 

 Task 1: Mapping and analysis of possible areas of discrimination beyond the areas al-

ready covered by the RED; 

 Task 2: Mapping and analysis of possible gaps in the protection mechanisms offered by 

the RED; 

 Task 3: Presentation of good practices and/or pitfalls; 

 Task 4: Development of conclusions and recommendations.  

Under each of these tasks, several sub-tasks were completed building on the following data 

collection methods: 

 Desk research 

 Stakeholder consultations, including scoping interviews; an online targeted survey; 

national- and EU-level semi-structured interviews; an Open Public Consultation (OPC); 

and a Consultation Workshop.  

Desk research entailed the completion of national- and EU-level desk research. National-level 

desk research was completed by a team of National Experts, each covering a specific Member 

State. The desk research aimed at identifying relevant country-level information and data both 

about the scope of discriminatory incidents in the material areas not covered by the RED and 

their socio-economic impacts, as well as about national initiatives aiming to enhance the protec-

tion of victims of racial or ethnic discrimination, beyond what is currently provided for in the 

RED.  

Milieu’s in-house Study Team was in charge of completing EU-level desk research, both at 

project start-up (preliminary desk research) and during the entire duration of the project (desk-

research). The preliminary desk research aimed to identify information sources of relevance for 

the development of the different research tools used under the project and  identify stakeholders 

                                                 
22 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 

final. 
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for the stakeholder consultations. Additional desk research was carried out to support the anal-

ysis, as presented in this Final Report. A Bibliography indicating the sources used for completing 

the Study is annexed to this Final Report (See Annex I). 

Upon contract award, scoping interviews were held by the Study Team with the representa-

tives of two stakeholders, the FRA and the European Commission against Racism and Intolerance 

(ECRI). The findings of the scoping interviews mainly fed into the development of the research 

tools and the stakeholder mapping.  

A targeted online survey was launched on 3 February 2022 and closed on 8 March 2022. A 

link to the survey was sent out to 40 European-level organisations/networks and around 360 

national-level organisations; all perceived as having the knowledge/experience necessary to pro-

vide information on the possible gaps in the protection against racial or ethnic discrimination 

offered by existing EU legislation, the socio-economic impacts of discrimination, related good 

practices and possible measures necessary to address existing gaps. EU-level stakeholders as 

well as respondents from 26 Member States contributed to the survey with a total of 68 re-

sponses (See Annex II – Online survey analysis).  

The in-depth semi-structured interviews targeted European- and national-level stakeholders 

with the aim of gaining a better understanding of potential gaps in the legal protection against 

racial or ethnic discrimination and of the corresponding possible solutions to address the chal-

lenges identified. The Study Team was in charge of the European-level interviews, leading to the 

completion of 10 interviews. At the national-level, 72 interviews were carried out by the National 

Experts.  

The Commission launched an OPC on 17 January 2022, which was closed on 11 April 2022. The 

OPC, targeting the general public, sought to gather input from persons at risk of discrimination 

based on racial or ethnic origin. The number of total valid responses to the OPC was 231. A 

potential, predominantly French campaign expressing rhetoric on anti-white racism was identi-

fied, representing a total of 69 responses (30 % of the total). This Study, while referring to 

responses to the OPC, mainly focuses on results excluding the possible campaign. For infor-

mation purposes the responses received via the possible campaign are also provided in the form 

of italicised square brackets. The full analysis of the OPC results is annexed to this Final Report 

(see Annex III – OPC analysis).  

On 17 May 2022 a Consultation Workshop was organised engaging 23 participants.  

A more detailed overview of all stakeholder consultation activities, including some methodolog-

ical limitations, is provided under Annex IV – Stakeholder consultation summary report.  

As part of the Study, the following formal deliverables have been completed: Inception Report, 

Draft and Final Interim Reports, Draft Final Report and the current Final Report.   

1.3 Report structure 

This Final Report is structured in specific sections, each corresponding to a specific objective/task 

under the Study.  A roadmap outlining the structure is provided in the Table below.  

Table 2: Roadmap to the structure of the Final Report  

Task Report section 

Task 1: Mapping and analysis of possible areas of discrimination beyond the areas 
already covered by the RED 

Section 2 

 

Task 2: Mapping and analysis of possible gaps in the protection mechanisms offered 
by the RED 

Section 3 
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Task Report section 

Task 3: Presentation of good practices and/or pitfalls Section 4 

Task 4: Development of conclusions and recommendations Section 5 
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2 Mapping possible gaps in the material scope of the EU 

rules prohibiting discrimination on the grounds of racial 

or ethnic origin 

This Section analyses the findings from Task 1 of the project – mapping and analysis of possible 

areas of discrimination beyond the areas already covered by the RED. It is based on existing 

data and research findings from EU- and national-level sources relating to racial or ethnic dis-

crimination beyond the material areas covered by the scope of the RED. In addition, in order to 

ensure a broad evidence base and the collection of different perspectives, various other data 

collection tools were used to gather information across the different sub-tasks of Task 1. The 

Table below outlines the different sub-tasks and indicates the tools used as well as the corre-

sponding Sections and Annexes within this Report.  

Table 3: Outline of Task 1 

Task 1. mapping and analysis of possible areas of discrimination beyond the areas already 
covered by the RED 

Sub-task Tools Report Sections and Related An-
nexes 

Task 1.1 

Bringing together (and 

gathering) data on the ar-
eas in which racial or eth-
nic discrimination hap-
pens on the ground, be-

yond the area already 
covered in the RED. This 
also offers indications 

about the scale of the is-
sues, as well as of under-
lying reasons and speci-
ficities of the incidents of 
discrimination, including 
root causes or triggers.  

EU- and national-level desk research. 

Scoping interviews. 

EU- and national-level stakeholder 
consultation through in-depth inter-
views and targeted stakeholder sur-
vey. 

Analysis of open public consultation 
replies. 

 

Section 2.1 – Mapping and Analy-
sis of Specific Areas of Discrimina-

tion Beyond the Areas Already Cov-
ered by the RED 

Section 2.2 – Other/Grey Areas   

 

  

Task 1.2 

Examine the socio-eco-
nomic impact of discrimi-
nation in the areas identi-
fied under Task 1.1 

EU- and national-level desk research. 

EU- and national-level stakeholder 
consultation through in-depth inter-
views and targeted stakeholder sur-
vey. 

Analysis of open public consultation 
replies. 

Section 2.3 – Socio-economic Im-
pact of discrimination in areas be-
yond the RED 

Annex V – Data on police stops 

Task 1.3  

Identify existing (or pro-

posed) EU legislative in-
struments covering the 
areas listed under Task 
1.1 

EU-level desk research – identifica-
tion of EU legislation or proposed leg-

islation. 

Checking listed instruments against 
two selection criteria: (i) relevance to 
racial or ethnic discrimination; (ii) rel-
evance to Task 1.1 area/non-RED 
area. 

Mapping relevant provisions identified 

in the shortlisted instruments. 

Matching up relevant legal provisions 
to non-RED areas in Section 2 of this 
Report. 

Section 2.1 – Mapping and Analy-
sis of Specific Areas of Discrimina-

tion Beyond the Areas Already Cov-
ered by the RED 

Section 2.2 – Other/Grey Areas   

Section 2.4 – Overview of material 
gaps in protection 

Annex VI – EU instruments contai-
ning non-discrimination provisions 

Annex VII – EU Law Overview Ta-
ble 
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Task 1. mapping and analysis of possible areas of discrimination beyond the areas already 

covered by the RED 

Sub-task Tools Report Sections and Related An-
nexes 

Task 1.4  

Identify applicable na-
tional anti-discrimination 
laws showing which 
area(s) not covered by EU 
instruments are covered 
by the national legislation 
of the Member States.  

Analyse briefly the (effec-

tive) implementation of 
applicable national rules 

Information provided by the Euro-

pean network of legal experts in gen-
der equality and non-discrimination 
to the Commission’s ad-hoc infor-
mation request. 

National-level desk research. 

National-level stakeholder consulta-
tion through in-depth interviews. 

Section 2.1 – Mapping and Analy-

sis of Specific Areas of Discrimina-
tion Beyond the Areas Already Cov-
ered by the RED 

Section 2.2 –Other/Grey Areas   

Section 2.4 – Overview of material 
gaps in protection 

Task 1.5  

Overview of the possible 
material gaps in the legal 
protection against racial 
and ethnic discrimination  

Findings under Tasks 1.1 to 1.4. 

Matching up relevant EU or national 
legal provisions to non-RED areas un-
der Section 2.1 of this Report. 

Identification of non-RED areas that 
are not covered or not sufficiently 
covered by current EU or national leg-
islation under Section 2.4 of this Re-

port. 

Section 2.1 – Mapping and Analy-

sis of Specific Areas of Discrimina-
tion Beyond the Areas Already Cov-
ered by the RED 

Section 2.4 – Overview of Possible 
Material Gaps in Protection 

Annex VI – EU instruments contai-
ning non-discrimination provisions 

2.1 Mapping and analysis of possible areas of discrimination beyond the areas al-

ready covered by the red 

2.1.1 Exercise of public authority by law enforcement and judicial authorities  

The material scope of the RED does not cover public sector actions that entail the ‘exercise of 

public authority’. Although the European Parliament had suggested a wider scope to include ‘the 

exercise by any public body, including police, immigration, criminal and civil justice authorities, 

of its functions’23, this was not taken up in the final text of the RED.  

This Section assesses possible (structural24) discrimination in law enforcement25 and in the judi-

ciary26, including when it comes to police reporting; detection, prevention, investigation and 

prosecution of crime; identity checks; ‘stop and search’ practices; arrests; detention and sen-

tencing. The application of EU or national legislation to specific instances of discrimination in the 

relation with law enforcement and judicial authorities is also analysed in this Section. 

Targeted consultation concerning occurrences/experiences of discrimination during the ex-
ercise of public authority by law enforcement and judicial authorities was undertaken within this 

                                                 
23 CJEU, Case C-391/09 Runevič-Vardyn and Wardyn, 12 May 2011, ECLI:EU:C:2011:291. The Court stated that, in 

the preparatory work on the Directive, the Council did not accept an amendment proposed by the European Parlia-
ment which would extend its scope to ‘the exercise by any public body, including police, immigration, criminal and 
civil justice authorities, of its functions’. 

24 The EU Anti-racism Action Plan 2020-2025 describes structural discrimination as encompassing discriminatory be-
haviours, including those based on unconscious bias, that are embedded in social, financial and political institu-
tions, impacting on the levers of power and on policy-making and that puts barriers solely due to persons’ racial or 
ethnic origin. 

25 Under this study by ‘law enforcement’ we understand the police, the military, border management and control au-
thorities (e.g. border guards), security and intelligence services, and financial and fraud investigation units. 

26 The ‘judiciary’ covers judges and prosecutors. 
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Study via an online survey, semi-structured interviews and the OPC. Relevant results of 

these are presented below.  

The majority of respondents to the targeted online survey (45 in total, 66 %) believed that 

racial or ethnic discrimination by law enforcement or judicial authorities occurs, out of which 

33 (48 %) had actual experience/information in relation to the issue (N.B. the question did not 

differentiate between law enforcement and judicial authorities). This view was mostly prevalent 

among equality bodies (15 out of the 17 equality bodies that responded to the survey, 88 %), 

NGOs (10 out of 11 responding to the survey, 91 %), and academic/research organisations 

(seven, meaning all academic/research organisations that responded to the survey). Opinions 

were mixed among ministries, lawyers/bar associations, and other stakeholders. More specifi-

cally, six ministries out of 12 responding to the survey (50 %) considered that racial or ethnic 

discrimination by law enforcement or judicial authorities occurs, while five (42 %) believed it 

does not happen and one did not answer the question. Two lawyers/ bar associations out of 

the four responding to the survey (50 %) indicated that in their view or experience such dis-

crimination takes place, one did not think it happens (25 %) and one did not answer to the 

question. In the ‘Other’ category (including respondents that could not be categorised under 

the other stakeholder types), an independent police control authority, and two EU-level networks 

(one representing public institutions, the other trade unions) believed that such discrimination 

occurs, while a national state agency for refugees indicated the contrary.  

In turn, 19 respondents to the online survey (28 %) thought that no discrimination occurs 

by law enforcement or by judicial authorities, which was the main opinion among prosecution 

services (five out of six responding to the survey – 83 %, while the sixth prosecution service 

considered that such discrimination occurs) and police authorities (four out of the five re-

sponding to the survey – 80 %, the fifth police authority confirming the occurrence of such 

discrimination) (see Figure 1 below). 

Figure 1: Are you/your organisation of the opinion that racial or ethnic discrimination by law 
enforcement or judicial authorities occurs? If yes, do you/your organisation have experi-
ence/information concerning racial or ethnic discrimination by law enforcement or judicial au-
thorities? (N=68) 

 

In terms of the main situations in which racial or ethnic discrimination by law enforcement or 

judicial authorities occurs, the 33 survey respondents that answered that discrimination in this 
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area occurs, mostly observed it in racial or ethnic profiling27 (30 in total, 91 %), followed by 

verbal harassment (25 in total, 76 %) and excessive violence (21 in total, 64 %). The 

examples provided to support the answers were mostly related to cases concerning the Roma 

community. Other situations were also noted: two national NGOs mentioned the refusal of 

assistance and support for a victim. Another NGO at EU-level highlighted the increased risk 

of coercion, a higher chance of being incarcerated pre-trial, and a higher chance to get 

sentenced and get longer sentences. One lawyer/bar association pointed out that discrimi-

nation can be found in a number of hidden situations, such as nationalist symbols in the room 

of an investigator and openly hostile questioning. 

When asked in which areas of law enforcement and judicial authority (e.g., authority ex-

ercised by the police, the military, border management, criminal judges, prosecutors, civil 

judges, financial investigation units, customs authorities, etc.) racial or ethnic profiling exists 

and is the most prominent, 13 out of 19 survey respondents (68 % at EU and national 

level) addressing the question explicitly referred to the police. At national-level, racial profiling 

by police was mentioned by stakeholders from Austria, Croatia, Hungary, Ireland, Italy, Ger-

many, Slovenia, Slovakia, Romania, and Portugal. This includes checks, stop and searches, 

as well as border control. A Croatian stakeholder mentioned that traffic police target Roma 

drivers, and that police checks of migrants at borders are stricter. In addition to various 

police forces, several stakeholders mentioned other areas of law enforcement and judicial au-

thority as well. For instance, a Slovakian organisation indicated civil court judges when decid-

ing on anti-discrimination disputes; Swedish stakeholders pointed to financial investigations; 

and a stakeholder from Italy included tax evasion units, customs authorities and border 

management. At EU-level, a network organisation indicated that, according to the data col-

lected by them, racial profiling is mainly used for stop and search activities by police, by 

border management authorities (e.g., at Ukraine's borders), by intelligence services (be-

ing fuelled by AI), and by counter-terrorism/counter-radicalisation units (using reli-

gious/racial indicators to monitor racialised people). Another EU-level stakeholder argued that 

the system operates in a loop and is structurally biased, meaning that racial profiling exists at 

every level. Finally, another EU-level organisation added that it is a major issue in law en-

forcement and tax/fraud investigations, exacerbated by using AI.  

Looking more closely into the potential areas in which racial or ethnic discrimination (thus 

not only profiling) could take place regarding the exercise of public authority by law en-

forcement and judicial authorities (see Figure 2 below), more than half of the survey re-

spondents (41 in total, 65 %) indicated that, in their view, there is racial/ethnic discrimination 

taking place during the exercise of public authority by the police when executing identity 

checks, compared to six survey respondents (10 %) who considered that discrimination in police 

identity checks does not happen at all. Moreover, around half of the survey respondents believe 

this also occurs at the police station (32 in total, 50 %), during arrests (32 in total, 50 %), 

and in traffic controls (31 in total, 49 %). In comparison, nine survey respondents (14 %) 

thought that discrimination at police stations and in arrests does not occur at all, while eight 

survey respondents (13 %) considered there is no discrimination in traffic controls either. Of 

those that indicated other areas in which discrimination occurs by the police, two survey re-

spondents mentioned the treatment of witnesses, two others mentioned fines imposed for 

administrative offences, and one stakeholder emphasised the interaction with citizens 

during protests/demonstrations. In addition, 29 survey responses (47 %) indicated that 

discrimination during the exercise of public authority by immigration or border authorities when 

enforcing immigration law and/or border management takes place, whereas five survey 

respondents (8 %) noted the opposite.  

In terms of the justice system, there appears to be relatively few survey respondents who 

think that discrimination occurs in this area. However, still a significant number mentioned there 

                                                 
27 The EU Anti-Racism Action Plan 2020-2025 stresses that ‘Profiling is commonly, and legitimately, used by law en-

forcement officers to prevent, investigate and prosecute criminal offences. However, profiling that results in dis-
crimination on the basis of special categories of personal data, such as data revealing racial or ethnic origin, is ille-
gal’. 
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is discrimination taking place by judicial bodies (judges) in criminal cases (28 in total, 44 

%) or in civil cases (24 in total, 38 %), in the access to justice (28 in total, 44 %), and 

during public prosecution (27 in total, 43 %). When it comes to survey respondents who 

thought that discrimination in the justice system does not occur, their number was larger than 

in case of discrimination in the exercise of the public authority by the police. More specifically, 

around 20 % of the survey respondents addressing this question considered that there is no 

discrimination at all by judges in criminal cases (14 in total, 22 %), by judges in civil cases (12 

in total, 19 %), and by public prosecution (13 in total, 21 %), or in access to justice, e.g., in 

access to a lawyer, pro bono services, to courts, etc. (10 in total, 16 %).  

When survey respondents were asked to provide examples and data to support their opinion 

in relation to the occurrence of racial or ethnic discrimination in any areas outside the scope of 

the RED, 26 stakeholders provided further information. A commonly occurring theme was that 

of racial policing, with 14 stakeholders mentioning that the police tend to target minorities. 

This was particularly prominent amongst equality bodies, with seven of them mentioning this 

(out of eight equality bodies that answered the question). Eight survey respondents pointed 

towards the difficulty of addressing racial profiling, with some also referring to the overall 

difficulty of proving discriminatory decisions and police checks. The lack of sufficient 

data on this issue or inability to prove misconduct of the police was also mentioned by 

stakeholders in Austria, Finland, France, Hungary, Ireland, Luxembourg, Malta, Sweden, as well 

as at EU-level. The most targeted minority appears to be the Roma people, who were men-

tioned by stakeholders from Croatia, Czech Republic, France, Hungary, Romania, Slovakia, Slo-

venia, and at EU-level. Travellers were also mentioned in France and Ireland. Muslims were 

mentioned by respondents from Austria, Cyprus, Sweden, and by an EU stakeholder.  Seven 

stakeholders also stated that the RED does not adequately cover racial profiling by the police.  
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Figure 2: In your/your organisation’s opinion, to what extent does racial or ethnic discrimina-

tion take place in the exercise of public authority by law enforcement and judicial authorities, 
potentially not covered by the material scope of the RED?  

 

 

In conclusion, information from the targeted online survey undertaken for this Study seems to suggest 

that racial or ethnic discrimination occurs to a larger extent in the exercise of public authority by law 
enforcement, in particular by the police, as compared to exercise of public authority by the judiciary. 
This was confirmed by interviews conducted for this study (see below). This can be explained by the 
fact that more people are in contact with the police than with the judiciary. A different survey 
carried out for the 2021 publication ‘L’épreuve de la discrimination’28 looked at the areas where discrim-
ination/stigmatisation of racialised people took place. In France, for instance, school came first (42 %), 

police second (30 %) and justice last (3 %). 

                                                 
28 Talpin, J. et al. (2021), L’épreuve de la discrimination. Enquête dans les quartiers populaires, Presses Universitaires 

de France. 
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Racial or ethnic discrimination in the exercise of public authority by law enforcement (e.g., in stop 

and search activities; increased use of force; arbitrary attitudes in the context of COVID-19) was also 
identified as a particularly important material gap by 84 % of participants during the stakeholder work-
shop. A participant indicated that security laws and anti-radicalisation measures are also often applied 
in a discriminatory way against racialised people. 

 

About half of the interviewees consulted for this Study (41 out of the 81) referred to racial or 

ethnic discrimination by law enforcement authorities, out of which 39 specifically pointed to the 

police, six mentioned the immigration authorities, three the security and intelligence ser-

vices, two the military authorities, and one indicated the police as well as other law enforce-

ment authorities. The majority of NGOs, lawyers and research organisations interviewed 

believed that ethnic profiling by the police occurs. Opinions were mixed among local authorities 

and ministries. The majority of police officers interviewed (67 %) also acknowledged the 

issue of ethnic profiling and racial bias within some parts of the police, and noted that these 

behaviours could be linked to affiliations with extreme right groups. Nevertheless, they also 

highlighted the extensive coverage by the media and the perception of racial discrimination by 

ethnic minorities as a consequence of a lack of trust between the police and the population. In 

Denmark, a representative of a control organ of the police indicated that they received 49 com-

plaints in 2020 related to police conduct and discrimination; however, only one case of discrim-

ination was admitted29. In Spain, a police officer confirmed the existence of ethnic profiling no-

tably against the Roma population30.  

Contrary to survey respondents, interviewees did not specifically point to direct discrimination 

by the judiciary (judges or prosecutors). One interviewee noted though that indirect discrimina-

tion by judges might happen, e.g., when a discriminatory practice undertaken only against an 

ethnic group is brought before the court, and the judge does not consider this as an illegal act31. 

On the other hand, several interviewees (23 %, 18 in total) indicated issues in access to justice 

by minorities, especially the Roma population as they are often lacking resources and the quality 

of their defence is insufficient. Among them, the majority of stakeholders interviewed also indi-

cated that the main difficulties are the access to legal aid and the lack of qualified interpreters. 

This would point to a potential gap in protection mechanisms rather than a gap in material scope.  

In the OPC, respondents were asked in what kind of situation(s) and how often have they been 

discriminated against based on their racial or ethnic origin by the police or other control author-

ities in the past three years. The potential campaign expressing rhetoric on anti-white racism 

seems to significantly distort the overall percentage of responses, meaning that experiences of 

discrimination are higher when excluding the campaign (figures linked to the potential campaign 

are presented in italicised brackets below). At least one occurrence of discrimination was re-

ported by the following percentage of respondents in the different situations below: 

 66 % [44 %] during controls at the border (e.g., customs, immigration body searches at 

the airport); 

 37 % [25 %] in traffic controls; 

 34 % [23 %] in police identity checks not accompanied by a body search;  

 27 % [20 %] at the police station;   

 25 % [19 % ] in controls by a fraud detection authority;  

 22 % [16 %] in police identity checks accompanied by a body search;  

 15 % [12 %] in arrests by the police; 

 10 % [9 %] in detention or prison; 

                                                 
29 Information obtained from a representative of a control organ of the police in Denmark via an interview held on 

22.03.2022. 
30 Information obtained from a representative of the police in Spain via an interview held on 28.03.2022. 
31 Information obtained from an NGO representative in Romania via interview. 
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 25-45 % [45-56 %] reported to have never experienced discrimination in the above sit-

uations. 

Regarding potentially discriminatory practices in relation to the justice system, 23 % [20 %] of 

the OPC respondents have experienced it at least once when accessing justice services, 

such as a lawyer or pro bono services; 16 % [13 %] experienced it at least once by a judge 

other than a criminal judge; 13 % [14 %] did so during the imposition of fines, including 

related to the infringement of COVID-19 restrictions; and 7 % [8 %] by a criminal judge.  

In the targeted online survey, the reported occurrences/experiences of racial/ethnic discrim-

ination rise to 44 % when accessing the justice system and by a judge in criminal cases, respec-

tively; and to 38 % by a judge in civil cases (see Figure 2 above). Discrimination during the 

imposition of unjustified and harsher fines to people belonging to racial/ethnic minorities was 

not mapped in the targeted survey, but a workshop participant drew attention to the existence 

of such discrimination. 

Consequently, while the percentage of respondents reporting occurrences/experiences of racial/ethnic 

discrimination by police and other control authorities in the situations indicated in the targeted 
survey and the OPC differ, the main situations are the same. These appear to be instances of discrim-
ination during controls when enforcing immigration law and/or border management, in police 
identity checks, in traffic controls, at the police stations and during arrests. 

When it comes to the judiciary, the majority of OPC respondents had either never experienced 
racial or ethnic discrimination or had no prior experience with the justice system at all. The 
percentage of OPC respondents who reported experiences of racial/ethnic discrimination in the justice 

system is lower though than the percentage of respondents to the targeted survey who indicated 
occurrences/experiences of racial/ethnic discrimination by the judiciary, when accessing the justice 
system, or by judges in criminal or civil cases. This can be explained by the fact that the online 
survey and the OPC had different types of respondents (the majority of the respondents to the OPC were 

EU citizens reporting on their experiences of discrimination, while the respondents to the online survey 
were mainly authorities, NGOs and individual experts reporting on their opinions concerning occurrences 

of racial/ethnic discrimination, and fewer respondents had direct experiences of discrimination). It must 
also be noted that some issues in the field of the judiciary are rather linked to protection mechanisms 
than to a material gap (e.g., accessing justice services, such as lawyers, interpreters or pro bono ser-
vices). 

 

Online survey respondents were also asked about the main causes of possible discrimination 

by law enforcement and judicial authorities. Most of them believed that the main causes are 

structural or systemic racism (28 in total, 85 %) and (un)conscious individual bias (25 in total, 

76 %), followed by individual racism and low level of racial sensitivity and cultural awareness 

training (22 in total, 67 %). As a further explanation, several survey respondents emphasised 

the structural/institutional racism engrained within societies, which stands at the root of all the 

other causes of racial or ethnic discrimination. 

Specific areas of discrimination by law enforcement authorities (police stop and search 

activities and identity checks, increased use of force or arbitrary policing, immigration enforce-

ment) and in the justice system are explored in more detail in the sub-sections below. In 

particular, indications about the scale of the issues, as well as about underlying reasons and 

specificities of the incidents of discrimination, including potential root causes or triggers are 

provided. The application of EU or national legal instruments to specific instances of discrimina-

tion in the relation with law enforcement and judicial authorities is also analysed in the sub-

sections below. 

2.1.1.1 Stop and search activities and identity checks by the police 

One of the main areas in which sources of information seem to indicate racial and ethnic profiling, 

or at least a perception thereof, relates to stop and search activities and identity checks by 

the police.  
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The EU Anti-racism Action Plan 2020-202532 states that ‘reports of discrimination by law en-

forcement are long standing: the FRA has included unlawful profiling and police action in its 

research’33. More specifically, the FRA Second EU Minorities and Discrimination Survey (EU-

MIDIS II)34 showed that ‘racial profiling is a common occurrence for immigrants and descendants 

of immigrants as well as for ethnic and national minorities such as the Roma’35. As ‘simply “being 

Black” means often facing entrenched prejudice and exclusion’36, FRA further analysed the re-

sponses of immigrants and descendants of immigrants of African descent surveyed in 12 Member 

States under EU-MIDIS II37. The results show that 24 % of all persons of African descent38 

surveyed had been stopped by the police in the previous five years39. Among those stopped, 41 

% felt that the most recent stop constituted racial profiling, which may undermine trust in po-

licing and community relations40. The percentages of perceived discriminatory profiling by 

the police vary across the EU Member States41 (e.g. from 60 % in Italy to 27 % in Finland)42.  

People’s experiences in the Member States may differ depending on the contexts in which they 

are stopped (e.g., while driving a car, on a bike, or using another vehicle, as opposed to police 

stopping them while on foot or in another situation). Perceptions of profiling may be less common 

when people are stopped while driving, as this is more likely to involve random checks unrelated 

to the personal characteristics. Other factors can be the proportion of people belonging to ethic 

minority groups who use a private car as compared to the general population. When this is lower 

in certain countries, members of ethnic minority groups may experience fewer vehicle stops and 

more stops while walking or using public transport43. The circumstances in which a survey is 

carried out may also influence the results. For instance, the EU MIDIS II survey was conducted 

over a period that included major terrorist attacks in France and Belgium, which led to an in-

crease in police surveillance and identity checks. Similarly, migration movements through Greece 

and Italy also stimulated increased police and border checks44. Furthermore, as reported by an 

EU-level NGO, a lot of policing practices focusing on specific areas are justified by the police by 

the alleged ‘dangerousness’ of these areas45. Therefore, more stops and identity checks are 

                                                 
32 EU Anti-Racism Action Plan 2020-2025. 
33 EU Anti-Racism Action Plan 2020-2025, Section 2.2. 
34 EU Fundamental Rights Agency (FRA) (2018), Second European Union Minorities and Discrimination Survey (EU-

MIDIS II). It surveyed 25,515 persons with different ethnic minority and immigrant backgrounds in all 28 EU Mem-
ber States.  

35 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p.31, citing FRA 
(2017), Second European Union Minorities and Discrimination Survey - Main results, p.69. 

36 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p.7. 
37 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’. This report ana-

lysed the responses of 5,803 immigrants and descendants of immigrants of African descent surveyed as part of EU-
MIDIS II in 12 Member States: Austria, Denmark, Finland, France, Germany, Ireland, Italy, Luxembourg, Malta, 
Portugal, Sweden and the United Kingdom. The number of respondents in the Member States ranged from 369 in 
Italy to 794 in France, with an average number of 484 per country. 

38 Respondents of African descent born in Sub-Saharan Africa (first-generation respondents), as well as persons with 
at least one parent born in Sub-Saharan Africa (second-generation respondents). In France and the United King-
dom, the sample included, in addition, first- and second-generation respondents from overseas departments and 
overseas territories, as well as the Caribbean. 

39 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p.10 and 33. 
40 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p.10. 
41 The number of respondents in the Member States ranged from 369 in Italy to 794 in France, with an average num-

ber of 484 per country. The sample sizes were determined based on an optimal allocation with respect to the esti-
mated total size of the covered target population, in addition to practical considerations. For statistics produced in 
the report, the samples were weighted by their estimated size, which means that country and group compari-
sons take the estimated total size of the target groups per country into account and do not (directly) 
reflect the sample sizes. See FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being 
Black in the EU’, p.65. 

42 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 30. 
43 FRA (2021), Your Rights Matter: Police Stops, p.7. 
44 FRA (2017), Second European Union Minorities and Discrimination Survey - Main results, p.74. 
45 Information obtained from a representative of an EU-level NGO via interview held on 02.03.2022. 
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https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2017-eu-midis-ii-main-results_en.pdf
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2018/being-black-eu
https://fra.europa.eu/en/publication/2021/fundamental-rights-survey-police-stops
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2017-eu-midis-ii-main-results_en.pdf
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carried out in these territories. According to the NGO, the real issue is related to the insufficiently 

addressed systemic discrimination and harassment by the law enforcement authorities. 

Comprehensive data on stop and search activities carried out by the police per Member State 

and groups of various ethnic origin, distinguishing between stops with perceived ethnic profiling 

and stops with no perceived ethnic profiling was compiled for the purposes of the present study 

on the basis of two FRA surveys: the Roma and Travellers survey (data for 2019)46 and the EU-

MIDIS II (data for 2016)47. Country averages for the general population have been gathered on 

the basis of the FRA Fundamental Rights Survey (data for 2019)48. Data show that in most 

Member States, people with ethnic origin are subjected to stop-and-search activities by the po-

lice much more often than the average population (results by country are presented in Annex 

V). For example: 

 In France, 31 % of the surveyed population of North-African origin reported being stopped 

by the police at least once during the last five years, including 10 % with perceived ethnic 

profiling. For the group of people with Sub-Saharan origin, these shares were equal to 29 

% and 12 %, respectively. These can be compared with the general population in which 

only 17 % reported being stopped by the police during the last five years.  

 In Germany, 34 % of the surveyed population of Sub-Saharan African origin reported 

being stopped by the police in comparison with 17 % in the whole population.  

 In the Netherlands, 44 % of the surveyed Roma population reported being stopped by 

the police during the last five years (all 44 % reporting perceived ethnic profiling) versus 

10 % in the general population.  

 In Spain, where the share of the general population submitted to stop-and-search activ-

ities by the police was reported at the level of 4 %, for people of North-African origin it 

amounted to 23 % (with 11 % experiencing ethnic profiling) and for Roma people – to 

46 % (with 21 % reporting perceived ethnic profiling).  

Surveys carried out at national levels reached similar conclusions. For example, a survey of 

young adults between 18 and 25 years of age conducted in the Netherlands (Amsterdam), re-

ported that people from Dutch-Antillean, Dutch Surinamese, and Dutch Moroccan backgrounds 

are more frequently stopped by the police than white people49. In 2013, the University of Valen-

cia published the results of a national survey showing that 6 % of white people reported being 

stopped in Spain compared to 39 % of black people, 45 % of north African people and 60 % 

Roma50. Moreover, a project designed to improve police-minority relations showed that in Girona 

(Spain) for example, the municipal police stopped Moroccans six to seven times and Romanians, 

10 times more often than Spanish people51.  

The FRA and national data also show that police stops more often concern men, young people, 

as well as people who self-identify as belonging to an ethnic minority, who are Muslim, or who 

are not heterosexual, pointing to possible multiple discrimination on grounds of ethnicity, race, 

gender and/or age52. One stakeholder also mentioned that Muslims and people perceived as 

                                                 
46 FRA (2021), Roma and Travellers in six countries.  
47 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’. 
48 FRA (2021), Your Rights Matter: Police Stops. The FRA Fundamental Rights Survey collected data in 29 countries – 

27 EU Member States, the United Kingdom (an EU Member State at the time of data collection), and North Macedo-
nia (the only non-EU country with an observer status to FRA at the time the survey was designed). In total, the 
survey collected data from 34,948 respondents. 

49 Justice Initiative (2013), Equality under pressure: the impact of ethnic profiling. 
50 Universitat of Valencia (2013), Identificación policial por perfil étnico en España Informe sobre experiencias y actitu-

des en relación con las actuaciones policiales (Political identification based on ethnicity in Spain. Report on experi-
ences and behaviors relating to police actions). 

51 Justice Initiative (2009), Addressing Ethnic Profiling by Police – A Report on the Strategies for Effective Stop and 
Search (STEPSS) Project. 

52 FRA (2021), Your Rights Matter: Police Stops. See also reports for Belgium : La Ligue des Droits de l’homme (2017), 
Contrôler et Punir ? – Etude Exploratoire sur le Profilage Ethnique dans les Contrôles de Police : Paroles de Cibles 
(Controlling and Punishing?).  

https://fra.europa.eu/en/publication/2020/roma-travellers-survey
https://fra.europa.eu/en/project/2015/second-european-union-minorities-and-discrimination-survey
https://fra.europa.eu/en/publication/2021/fundamental-rights-survey-police-stops
https://fra.europa.eu/en/project/2015/fundamental-rights-survey
https://www.justiceinitiative.org/uploads/2a156df6-c28b-4c99-8f94-1bc3e86cc19c/equality-under-pressure-the-impact-of-ethnic-profiling-netherlands-20131128_1.pdf
https://www.uv.es/garciaj/pub/2013_perfil_etnico.pdf
https://www.uv.es/garciaj/pub/2013_perfil_etnico.pdf
https://www.justiceinitiative.org/publications/addressing-ethnic-profiling-police
https://www.justiceinitiative.org/publications/addressing-ethnic-profiling-police
https://fra.europa.eu/en/publication/2021/fundamental-rights-survey-police-stops
https://www.liguedh.be/wp-content/uploads/2017/03/rapport_profilage_ethnique_ldh.pdf
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Muslims are often subjected to police checks and police stops based on biases relating, for in-

stance, to clothes and appearance53. This is relevant when considering multiple or intersec-

tional discrimination as although discrimination on the grounds of religion is not covered by 

the RED, there is racialisation of Muslims in Europe and beyond.  

In general, though, rather limited data are available about the potential reasons for the 

overrepresentation of certain groups in stop and searches by law enforcement authorities. 

Several stakeholders consulted via interviews or the survey and a participant to the stakeholder 

workshop highlighted the difficulty in obtaining a solid overview of the situation in the 

Member States due to the lack of data. Most information relies on anecdotes from civil society, 

unlike in the UK where data on police stop and search activities are registered54. A survey re-

spondent from Ireland confirmed that there are anecdotal examples of racial profiling, but 

providing substantive sources is difficult as the Garda Síochána (National Police service) do not 

collect ethnic data55. Similarly, in Belgium, a report from Amnesty International points out that 

ethnic profiling in Belgium is an under-reported problem, due to a lack of in-depth research 

and data56. An Austrian research organisation interviewed also noted that in general there are 

no official statistics on racial or ethnic discrimination; therefore, it is difficult to assess the 

areas in which discrimination occurs and one has to rely on reports of civil society organisations 

that offer counselling for victims and witnesses of racial discrimination57. Where ethnic data 

exist, studies show that overrepresentation in stop and searches seems to follow from 

ethnic profiling (and thus discrimination) rather than from the aim of detecting a higher rate 

of offences58, or other reasons. For example, police stops in Spain are more likely to detect 

offences among White Spaniards than among other ethnic groups. In the town of Fuenlabrada, 

it was found that people of Moroccan origin were 6.7 times more likely to be stopped than a 

White Spaniard, while the rate of detecting offences for Moroccans was 9 % as compared to 17 

% for White Spaniards59. According to a stakeholder interviewed, it was also shown in the UK 

that people with ethnic background are being stopped more by the police, but the number of 

cases in which they are found guilty is low60. 

Along the lack of equality data collection by the authorities, underreporting also seems to 

be a major problem when it comes to demonstrating the existence of racial profiling, its scale 

and its potential causes. For instance, only 9 % of respondents to the FRA survey on ‘Being Black 

in the EU’61 who said they were treated disrespectfully when being stopped by the police reported 

or made a complaint about this. Underreporting was also considered as one of the main issues 

by a participant to the stakeholder workshop organised as part of this study as the victims often 

belong to vulnerable groups.  

The problematic nature of some possible practices or mechanisms of ethnic profiling by the police 

may result from institutional or organisational structure or approaches within the police, 

even when there is no intention by the individual police officer or the organisation to target or 

profile certain populations based on ethnic characteristics62. A two-year-long action-research 

                                                 
53 Information obtained from a representative of the European Commission via interview held on 01.03.2022. 
54 Information obtained from representatives of an EU-level research network via interview held on 15.03.2022. 
55 Information obtained from an IE stakeholder via the survey. 
56 Amnesty International (2017), Police et profilage ethnique – Analyse du cade juridique en Belgique (Police and eth-

nic profiling – Analysis of the legal framework in Belgium). 
57 Information obtained from a research organisation in Austria via interview held on 11.03.2022. 
58 According to a 2019 Open Society Foundation study, some police officers argue that ethnic profiling can be justified 

as being more efficient because it focuses on more frequent offenders. Empirical evidence from Member States 
where ethnic data exists, contradicts this argument. 

59 Open Society Foundation (2019), Under suspicion: The impact of discriminatory policing in Spain.  
60 Information obtained from representatives of an EU-level research network via interview held on 15.03.2022. 
61 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 30. 
62 Sarah Van Praet (2020), Identifying and tackling problematic or abusive forms of police selectivity; Justice Initiative 

(2013), Equality under pressure: the impact of ethnic profiling. 

https://www.amnesty.be/IMG/pdf/police_et_profilage_ethnique._analyse_du_cadre_juridique_en_belgique.pdf
https://www.justiceinitiative.org/uploads/21ac6560-639d-461c-a6b7-06822ad1c07e/under-suspicion-the-impact-of-discriminatory-policing-in-spain-20190924.pdf
https://www.justiceinitiative.org/uploads/21ac6560-639d-461c-a6b7-06822ad1c07e/under-suspicion-the-impact-of-discriminatory-policing-in-spain-20190924.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-being-black-in-the-eu_en.pdf
https://www.unia.be/files/Documenten/Publicaties_docs/Report_police_selectivity_2020.pdf
https://www.justiceinitiative.org/uploads/2a156df6-c28b-4c99-8f94-1bc3e86cc19c/equality-under-pressure-the-impact-of-ethnic-profiling-netherlands-20131128_1.pdf
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project in Belgium, in collaboration with the National Institute for Criminology, the Belgian Equal-

ity Body (UNIA) and a Brussels local police zone, showed, for instance, that the responsive 

nature of police interventions based on complaints by citizens resulted in the instrumentalisation 

of police by citizens against persons of a certain origin or population groups, and ultimately in 

increased stop and searches and identity checks of persons from an ethnic minority63. This can 

be considered as an organisational issue within the police, as the system is based on reacting to 

citizens’ calls, without any filtering, leading to checks based on appearance rather than on sus-

picious behaviour. In addition, the research identified problems with the training and career 

development of police officers, for instance, the lack of opportunities to learn soft skills or a 

promotion based exclusively on the number of interventions64.  

Another issue related to the organisational structure of the police identified by several stake-

holders concerns the investigations into complaints by citizens against local police officers, 

where reported. In some Member States, it might appear that the investigation into complaints 

of racial or ethnic discrimination against a specific police district is not necessarily carried out 

in an independent manner. For example, in Belgium, the investigation of the complaint, while 

lodged with the internal control organ of the police, is carried out by the police district where the 

complaint had its origin, after which it is returned to the control organ for the determination of 

further steps65. In Denmark, the Independent Police Complaints Authority, which handles com-

plaints about police conduct, falls under the jurisdiction of the Ministry of Justice, as does the 

police force, and this can be a barrier to the independence of the Complaints Authority66. More-

over, the complaint procedures with control organs of the police are often said not to be 

transparent67.  In 2010, the UN Human Rights Committee criticised Belgium for lack of inde-

pendent supervision of the police68. An ENAR report mentions that in Bulgaria, Croatia and 

France, the independent bodies investigating police and law enforcement abuses are not always 

fully transparent69. In Romania, impunity is raised as a significant issue in the security forces 

as they are often exonerated in cases of alleged cruel, inhuman, or degrading treatment70. This 

seems in part due to the rules applying in Romania to potential abusive behaviours, which only 

exceptionally result in accountability71. In Spain, SOS Racismo (movement of NGOs in Spain) 

reported that, since 1999, their reporting service system has collected 571 cases of police rac-

ism; however, none of them took into consideration the racist motivation as an aggravating 

factor. In addition, SOS Racismo purports that police officers tend to bring false charges as a 

defence for their abusive behaviour, making it difficult for the victims to provide evidence72. 

According to a representative of a research organisation in Lithuania, in some cases, the police 

tend to intimidate or convince victims of racial discrimination not to submit a complaint73. 

The data indicated above and in Box 7 below suggest the existence of, at least perceived, 

occurrences of racial or ethnic profiling in policing relating to stop and search activities 

and identity checks.  

                                                 
63 Sarah Van Praet (2020), Identifying and tackling problematic or abusive forms of police selectivity. 
64 Sarah Van Praet (2020), Identifying and tackling problematic or abusive forms of police selectivity. 
65 Information obtained via interviews with Belgian stakeholders.  
66 The Danish Institute for Human Rights (2021), Parallel Report Denmark – UN Committee on the Elimination of Racial 

Discrimination (CERD), p.12. 
67 Information obtained via interviews with Belgian stakeholders. 
68 ENAR (2021), The sharp edge of violence: police brutality and community resistance of racialised groups. 
69 ENAR (2021), The sharp edge of violence: police brutality and community resistance of racialised groups. 
70 US State Department (2021), Romania 2020 Human Rights Report. 
71 APADOR-CH (2020), Unconscious bias and discrimination of Roma people in the criminal justice system. 
72 Sos Racismo (2012), Informe Anual sobre el Racismo en el Estado Español (Yearly report on racismo in Spain). 
73 Information obtained from a representative of a research organisation in Lithuania via an interview held on 

04.03.2022 
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Additional data would facilitate a better understanding of the specificities of racial or ethnic 

discrimination by police, possible structural causes or other potential reasons for overrepresen-

tation of certain groups in stop and searches by law enforcement. Such data collection, though, 

is challenging, because of European countries not systematically collecting or releasing ethnically 

disaggregated data, and because of law enforcement bodies not generally documenting stops, 

checks, and inspections or not making such data accessible74. The 2021 Council of Europe reso-

lution and report on ethnic profiling in Europe also states that ‘data protection is often invoked 

as a pretext for refusal to collect relevant data, however it can be collected and processed with-

out breaching the personal data protection rules’75. This makes it particularly difficult to meas-

ure the exact extent of the problem76.  

Box 7: Signs of discriminatory profiling occurrences in policing  

Signs of discriminatory profiling in policing: examples from selected Member States and b 

yond 

 Belgium: in 2021, the CERD77 expressed its concern that racial profiling by the police remains 
a persistent problem in Belgium. It also noted the absence of data on people targeted by police 
checks. A 2018 report by Amnesty International interviewed 48 police officers, of which 24 

acknowledged that there are problems with ethnic profiling by the police78. The problems have 
been acknowledged by the police in a response to the CERD Review for Belgium, though Amnesty 
International noted that no action or insufficient action has been taken to address the problem79.  

 Denmark: in 2020 the Danish Government presented a draft Act amending the Danish Penal 
Code to introduce a ‘security-creating assembly ban’. The Act would allow the police to issue a 
ban on assembling in a specific public space (park, square, etc.). NGOs expressed concerns that 
this would lead to indirect racial or ethnic discrimination as the explanatory memorandum refers 

to the ‘appearance’ of the group that may create insecurity80. In 2021, the proposal was voted 
down in parliament. 

 Finland: a study on ethnic profiling in Finland demonstrates that people belonging to ethnic 

minorities are under surveillance in many urban spaces. Data shows that 36.2 % of ethnic mi-
nority respondents have been stopped by the police81. 

 France: statistical research from the French Defender of Rights reveals a concentration of iden-
tity checks in France on young people perceived to be black or Arab82. Eighty percent of men 

under the age of 25 who identify as Arab/Maghrebi or black report being stopped at least once 
in the last five years (compared to 16 % for the rest of the population). In 2021, the Paris Court 
of Appeal ruled that the targeted control of male students of a minority background in a Paris 
train station amounted to discrimination on the grounds of origin, age and sex and constituted 
a fault triggering the liability of the French State83. 

                                                 
74 See, inter alia, Amnesty International (2018), On ne sait jamais, avec des gens comme vous – Politiques policières 

de prévention du profilage ethnique en Belgique (We never know with people like you – Police policies to prevent 
ethnic profiling in Belgium). 

75 Council of Europe (2020), Ethnic profiling in Europe: a matter of high concern.  
76 See, inter alia, Open Society Foundations, Ethnic profiling in Europe, saying: “European countries do not systematically 

collect or release ethnically disaggregated data, and law enforcement does not document stops, checks, and inspec-
tions. This prevents individuals challenging unsatisfactory stops, communities from demonstrating bias in stops and 
holding the police to account, and law enforcement from introducing effective measure to challenge ethnic profiling”. 

77 CERD (2021), International Convention on the Elimination of All Forms of Racial Discrimination 103 Session; The 
Brussels Times (2021), UN concerned about Belgium’s police violence and racial profiling.  

78 Amnesty International (2018), On ne sait jamais, avec des gens comme vous – Politiques policières de prévention 
du profilage ethnique en Belgique (We never know with people like you – Police policies to prevent ethnic profiling 
in Belgium). 

79 Amnesty International (2021), Oral Statement – Committee on the Elimination of Racial Discrimination Review of 
Belgium. 

80 Communication from the UN Special Rapporteurs to Denmark (2021), OL DNK (3.2021). 
81 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped – 

Ethnic profiling in Finland, SSKH Notat 2/2018, Helsinki: Helsingin yliopisto. 
82 Défenseurs des droits (2017), Enquête sur l’accès aux droits, Volume 1, Relations police / population: le cas des 

contrôles d’identité (Investigation on access to right, Volume 1, Relationships between the Police and the popula-
tion : identity checks). 

83 Cour d’appel de Paris, arrêt du 8 juin 2021, Monsieur X, n°19/00865. 
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Signs of discriminatory profiling in policing: examples from selected Member States and b 

yond 

 Germany: a recent survey indicates that 56 % of black respondents reported being stopped by 
the police without a concrete reason - examples include the police stopping at the respondents’ 
house asking what they are doing there or if they are selling drugs84. 

 Netherlands: in interviews with approximately 500 police officers in the province of East Bra-
bant, 64 % of the officers admitted considering perceived ethnicity as one of the factors in de-

ciding whether or not to check people85.  
 Romania: according to ECRI, police stops and the use of force against Roma remain prevalent86, 

52 % of Roma who were stopped by police perceived this practice as ethnic profiling in Roma-
nia87. During several interviews police officers admitted that when performing a stop or search, 
physical appearance is important in their decision and that administrative measures leading a 
person to the police station can be based on the person’s colour or ethnicity88.  

 Spain: police were reported to regularly stop persons from ethnic minorities for the purpose of 

immigration checks as they suspected them to be undocumented migrants89. A 2021 study high-

lighted that some respondents reported the persistence of racial prejudices in statements of 
police officers engaging in racial profiling, presuming them to be guilty or suspicious, and seeing 
them as criminal90. 

 UK: in 2020, the Independent Office for Police Conduct (IOPC) announced a review into whether 
officers racially discriminate against ethnic minorities. It was reported that stop-and-search pow-
ers are nine times more likely to be used against black people than against white people in 
England and Wales. The IOPC investigated a number of cases in which the police allegedly used 
excessive force against black men, claims of racial profiling as well as cases where victims from 
BAME (Black, Asian, minority and ethnic) communities felt unfairly treated by police91.  

Analysis of EU and national legal instruments concerning stop and search activities 

and identity checks by the police 

While the issues described above fall outside the material scope of the RED, other EU legisla-

tion provides protection against possible discrimination to some extent. For example, with spe-

cific reference to the processing of personal data for the purposes of the prevention, investiga-

tion, detection or prosecution of criminal offences or the execution of criminal penalties, Di-

rective (EU) 2016/680 (Law Enforcement Data Protection Directive)92 applies. In particular, 

Article 11(3) of Directive (EU) 2016/680 on automated individual decision-making prohibits pro-

filing that results in discrimination on the basis of special categories of personal data, including 

data revealing racial or ethnic origin as highlighted in Box 8 below.  

                                                 
84 Afrozensus (2020), Perspektiven, Anti-Schwarze Rassismuserfahrungen und Engagement Schwarzer, afrikanischer 

und afrodiasporischer Menschen in Deutschland (Perspectives, Anti-Black Racism Experiences and Commitment of 
Black, African and Afrodiasporic People in Germany). 

85 NOS Nieuws (2016), Agenten Oost-Brabant letten op etniciteit bij controles (Agents East Brabant watch for ethnicity 
during checks),  

86 UN Special Rapporteur (2016): para. 24-29. 
87 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p.72. 
88 APADOR-CH (2020), Unconscious bias and discrimination of Roma people in the criminal justice system. 
89  Amnesty International (2016), Police and Minority Groups, Short paper series No. 3, p. 35. 
90 Ministerio de Igualdad, Subdirección General de Relaciones institucionales e internacionales y Publicaciones. Centro 

de Publicaciones (2021), Aproximación a la Población Africana y Afrodescendiente en España. Identidad y Acceso a 
Derechos (Approximation to the African and Afro-descendant Population in Spain. Identity and Access to Rights). 

91 BBC (2020), Review launched into police ‘race discrimination.  
92 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of natural 

persons with regard to the processing of personal data by competent authorities for the purposes of the preven-
tion, investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the 
free movement of such data, and repealing Council Framework Decision 2008/977/JHA. 

https://afrozensus.de/
https://afrozensus.de/
https://nos.nl/artikel/2130260-agenten-oost-brabant-letten-op-etniciteit-bij-controles
https://fra.europa.eu/en/project/2015/second-european-union-minorities-and-discrimination-survey
https://apador.org/wp-content/uploads/2020/12/ROMA-report_APADOR-CH.pdf
https://policehumanrightsresources.org/police-and-minority-groups
https://www.igualdad.gob.es/ministerio/dgigualdadtrato/Documents/Executive_summary.pdf
https://www.igualdad.gob.es/ministerio/dgigualdadtrato/Documents/Executive_summary.pdf
https://www.bbc.co.uk/news/uk-53359269?intlink_from_url=https://www.bbc.co.uk/news/topics/c950969m07lt/independent-office-for-police-conduct&link_location=live-reporting-story
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
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Box 8: Directive (EU) 2016/680  

Directive (EU) 2016/680  

Article 3(4) defines ‘profiling’ as ‘any form of automated processing of personal data consisting of 

the use of personal data to evaluate certain personal aspects relating to a natural person, in particular 
to analyse or predict aspects concerning that natural person's performance at work, economic situa-
tion, health, personal preferences, interests, reliability, behaviour, location or movements’.  

As regards special categories of personal data, Article 10 states that ‘[p]rocessing of personal data 
revealing racial or ethnic origin […] shall be allowed only where strictly necessary, subject 
to appropriate safeguards for the rights and freedoms of the data subject, and only:  

(a) where authorised by Union or Member State law; 
(b) to protect the vital interests of the data subject or of another natural person; or 
(c) where such processing relates to data which are manifestly made public by the data subject.’  

Article 11(1) requires Member States to provide for a decision based solely on automated pro-
cessing, including profiling, which produces an adverse legal effect concerning the data subject or 
significantly affects him or her, to be prohibited unless authorised by Union or Member State 
law to which the controller is subject and which provides appropriate safeguards for the rights and 

freedoms of the data subject, at least the right to obtain human intervention on the part of the con-
troller. Article 11(2) prohibits decisions based solely on automated processing form being based on 
special categories of personal data unless suitable measures to safeguard the data subject's rights and 
freedoms and legitimate interests are in place. 

Article 11(3) states that ‘[profiling that results in discrimination against natural persons on 
the basis of special categories of personal data referred to in Article 10 shall be prohibited, 
in accordance with Union law.’ 

 

In addition, reference may be made to the Directive (EU) 2016/681 on the use of passenger 

name record (PNR) data93 insofar as the prevention, detection, investigation and prosecution 

activities of law enforcement authorities relate to terrorist offences and serious crime. As further 

analysed in Section 2.4 below, the provisions summarised in Box 9 below are relevant. 

Box 9: Directive (EU) 2016/681  

Directive (EU) 2016/681  

Article 6(4) specifies that any assessment of passengers prior to their scheduled arrival in or depar-
ture from a Member State against pre-determined criteria must be carried out in a non-discriminatory 
manner. The pre-determined criteria must be ‘targeted, proportionate and specific’ and must in ‘no 

circumstances be based on a person's race or ethnic origin, political opinions, religion or philo-
sophical beliefs, trade union membership, health, sexual life or sexual orientation.’ 

Article 7(6) prohibits the competent authorities from taking ‘any decision that produces an adverse 

legal effect on a person or significantly affects a person only by reason of the automated processing of 
PNR data. Such decisions shall not be taken on the basis of a person's race or ethnic origin, 
political opinions, religion or philosophical beliefs, trade union membership, health, sexual life or sexual 
orientation.’ 

Article 13(4) requires Member States to prohibit the processing of PNR data revealing a per-
son's race or ethnic origin, political opinions, religion or philosophical beliefs, trade union member-
ship, health, sexual life or sexual orientation.  

 

                                                 
93 Directive (EU) 2016/681 of the European Parliament and of the Council of 27 April 2016 on the use of passenger 

name record (PNR) data for the prevention, detection, investigation and prosecution of terrorist offences and seri-
ous crime. 

https://eur-lex.europa.eu/eli/dir/2016/681/oj
https://eur-lex.europa.eu/eli/dir/2016/681/oj
https://eur-lex.europa.eu/eli/dir/2016/681/oj
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Additional protection against racial or ethnic discrimination in the processing of personal data 

for law enforcement purposes is provided by Regulation (EU) 2019/81794 and Regulation 

(EU) 2019/81895. These Regulations prohibit discrimination in the processing of personal data 

for the purposes of the Regulations including border checks at external borders; the implemen-

tation of visa policy; the prevention, detection and investigation of terrorist offences and of other 

sérions criminal offences and the safeguarding of public security as indicated in Box 10 below. 

Box 10: Regulations (EU) 2019/817 and 2019/818 on interoperability between EU information 

systems 

Regulation (EU) 2019/817 on establishing a framework for interoperability between EU in-

formation systems in the field of borders and visa and Regulation (EU) 2019/818 on estab-
lishing a framework for interoperability between EU information systems in the field of po-
lice and judicial cooperation, asylum and migration 

Article 5 of both Regulations states that the ‘[p]rocessing of personal data for the purposes of 

this Regulation shall not result in discrimination against persons on any grounds such as gender, 
race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other 
opinion, membership of a national minority, property, birth, disability, age or sexual orientation. It 
shall fully respect human dignity and integrity and fundamental rights, including the right to respect for 
one's private life and to the protection of personal data. Particular attention shall be paid to children, the 
elderly, persons with a disability and persons in need of international protection. The best interests of 
the child shall be a primary consideration.’ 

 

The EU instruments described above may be considered to provide important protection from 

racial or ethnic discrimination that may be caused by profiling by law enforcement authorities as 

further discussed in Section 2.4 below.  

Beyond the scope of the Law Enforcement Data Protection Directive, protection against discrim-

inatory profiling in the context of the processing of personal data and the consequences of au-

tomated decision-making is ensured through Regulation (EU) 2016/679 - the General Data Pro-

tection Regulation (GDPR)96 - and Regulation (EU) 2018/172597 on the protection of natural 

persons with regard to the processing of personal data by the Union institutions, bodies, offices 

and agencies. These Regulations qualify personal data revealing racial or ethnic origin as sen-

sitive data. Article 9 of the GDPR prohibits the processing of personal data revealing racial or 

ethnic origin unless specific derogations apply e.g., where the processing relates to personal 

data which are manifestly made public by the data subject. Regulation (EU) 2018/1725 contains 

similar provisions with respect to the processing of personal data by the EU institutions and 

bodies and here too, there is a specific prohibition on processing of personal data revealing racial 

or ethnic origin unless specific derogations apply (Article 10). Both Regulations establish a right 

not to be subject to a decision based solely on automated processing, including profiling, which 

produces legal effects or similarly significantly affects the data subject (Article 22 of Regulation 

(EU) 2016/679 and Article 24 of Regulation (EU) 2018/1725). 

                                                 
94 Regulation (EU) 2019/817 of the European Parliament and of the Council of 20 May 2019 on establishing a framework 

for interoperability between EU information systems in the field of borders and visa and amending Regulations (EC) 
No 767/2008, (EU) 2016/399, (EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1726 and (EU) 2018/1861 of the Euro-
pean Parliament and of the Council and Council Decisions 2004/512/EC and 2008/633/JHA.  

95 Regulation (EU) 2019/818 of the European Parliament and of the Council of 20 May 2019 on establishing a frame-
work for interoperability between EU information systems in the field of police and judicial cooperation, asylum and 
migration. 

96 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natu-
ral persons with regard to the processing of personal data and on the free movement of such data, and repealing 
Directive 95/46/EC (General Data Protection Regulation). 

97 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of 
natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agen-
cies and on the free movement of such data. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32019R0818
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32019R0818
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32019R0818
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
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In national legislation, there are only a few Member States whose anti-discrimination law 

applies to the material area of the police exercising its functions.  It must be noted that the 

national research for this study focused only on general anti-discrimination laws going beyond 

the material scope of the RED. Therefore, the study does not provide an exhaustive over-

view of sectoral laws or other binding measures that could apply where potential dis-

criminatory conduct by the police occurs. However, where National Experts or other sources 

provided information concerning other types of legislation, it was also processed and presented 

as examples. Box 11 below lists the relevant legal instruments and provisions in the Member 

States concerned, and highlights in Italics some implementation challenges. Furthermore, where 

they exist, recent complaints’ data (including from equality bodies) concerning discrimination by 

the police have been included in the Box below. The information and data presented in Box 11 

is summarised in Section 2.4.2.  

Box 11: National law protecting against discrimination by police forces in the Member States 

National law protecting against discrimination by police forces in the Member States 

 Austria: the material scope of the Austrian anti-discrimination legislation does not go beyond 

the RED98. Nevertheless, according to the Decree of the Minister of the Interior BGBl. 
266/1993 issuing binding guidelines for the police bodies, ‘the organs of the public security 
service must, while fulfilling their duty, refrain from doing anything that is suited to evoke the 
impression of partiality or could be perceived as discrimination on the grounds of sex, race or 
skin colour, national or ethnic origin, religion, political affiliation or sexual orientation’99. Thus, 
the legal protection against racial discrimination goes beyond the RED, as it protects not only 

against a discriminatory act, but also against the impression or perception of bias on the 
ground of race100. However, according to a legal expert101, the actual application of this legal 
concept in practice does not effectively reflect this approach, but the legal concept is broad, and 
victim centred. 

 Belgium: at the federal level, Article 5, 6° of the Racial Equality Federal Act, REFA102 pro-

hibits discrimination in the content of any official document or in a process-verbal103. Article 23 
sanctions, by a prison term between two months and two years, discrimination by any civil serv-

ant, public officials or law enforcement authority when acting as part of their functions. The action 
of the police is also regulated through an ethics code.104 Article 24 of the code prohibits police 
from acting in a discriminatory manner whenever they are within the exercise of their functions. 
Despite these provisions, Amnesty International considers it necessary to have specific and bind-
ing guidelines to apply the discretionary competences of the police law during identity checks105. 
In particular, regarding discrimination, it is necessary, according to Amnesty International, to 
mention explicitly the principle of non-discrimination and anti-racism in the police law106. The 

equality body’s (UNIA) website provides for summaries and links to case-law related to 

                                                 
98 European network of legal experts in gender equality and non-discrimination (2021), Austria - Country report non-

discrimination 2021. 
99, Verordnung des Bundesministers für Inneres, mit der Richtlinien für das Einschreiten der Organe des öffentlichen 

Sicherheits-dienstes erlassen werden (Decree of the Minister of the Interior, issuing guidelines for interventions by 
organs of the public security service), BGBI. 266/1993.  

100 Information obtained from an Austrian legal expert in response to the Commission’s ad-hoc information request 
097-150-27MS-ND-2021-Beyond the RED. 

101 Information obtained from an Austrian legal expert in response to the Commission’s ad-hoc information request 
097-150-27MS-ND-2021-Beyond the RED. 

102 Loi tendant à réprimer certains actes inspirés par le racisme ou la xénophobie (Federal Act of 10 May 2007 amending 
the Act of 30 July 1981 criminalising certain acts inspired by racism or xenophobia), OJ (Moniteur belge), 30 May 
2007; last modified on 17 August 2013, Moniteur belge, 5 March 2014. 

103 Information obtained from a Belgian legal expert in response to the Commission’s ad-hoc information request 097-
150-27MS-ND-2021-Beyond the RED. 

104 Code de déontologie des services de police, 10 mai 2006. 
105 Amnesty International, Police et profilage ethnique Analyse du cadre juridique en Belgique (Police and ethnic profi-

ling Analysis of the judicial framework in Belgium), p.17. 
106 Loi tendant à réprimer certains actes inspirés par le racisme ou la xénophobie, 30 juillet 1981, C-1981/073035. 
106 Amnesty International, Police et profilage ethnique Analyse du cadre juridique en Belgique (Police and ethnic profi-

ling Analysis of the judicial framework in Belgium), p.17. 

https://law.obspol.org/BEL/2006.05.10_BEL_Loi_Code.Deontologie.Services.Police_Consolide.pdf
https://www.unia.be/fr/jurisprudence-alternatives/jurisprudence?category=45|517&require_all=category
https://www.equalitylaw.eu/country/austria
https://www.equalitylaw.eu/country/austria
https://www.ris.bka.gv.at/Dokumente/BgblPdf/1993_266_0/1993_266_0.pdf
https://www.ris.bka.gv.at/Dokumente/BgblPdf/1993_266_0/1993_266_0.pdf
https://www.ejustice.just.fgov.be/cgi_loi/change_lg_2.pl?language=fr&nm=1981001359&la=F
https://www.amnesty.be/IMG/pdf/police_et_profilage_ethnique._analyse_du_cadre_juridique_en_belgique.pdf
https://www.amnesty.be/IMG/pdf/police_et_profilage_ethnique._analyse_du_cadre_juridique_en_belgique.pdf
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National law protecting against discrimination by police forces in the Member States 

racism by the police and the justice system. However, the cases listed relate mostly to police 
violence towards ethnic minorities, racist statements by the police or by citizens towards police 
officers 

 Bulgaria: the Bulgarian Protection Against Discrimination Act107 has a universal material 
scope108. The act is a codification; thus, it applies to all possible incidents of discrimination in 
any areas covered by the RED and beyond. This universal ban on discrimination applies to all 

public authorities, including the police and other law enforcement authorities109. No publicly 
available data on complaints regarding racial/ethnic discrimination or racial profiling allegedly 
committed by law enforcement authorities and on the outcome of such complaints exist. As 
implementation challenges, three Bulgarian interviewees110 highlighted the misunderstanding 
or lack of understanding of the anti-discrimination legislation, and letting prejudices to influence 
professional decisions, leading to non-observance of the legal provisions. The political depend-
ency of the equality body was also noted111. 

 Croatia: the Croatian Anti-Discrimination Act112 also has a very wide scope of application, it 

applies to both the public and private sectors and to all areas without any limitation113. Article 8 
provides that the Act is applicable to the conduct of all state bodies114. Both Croatian stakeholders 
interviewed under this study115 reported general implementation challenges of the Act: lack 
of trust in institutions and underreporting, as asylum seekers and members of national minorities 
often choose not to report violations of their rights and discrimination due to fear that this would 
negatively affect their status. Furthermore, some ethnic groups, e.g., the Roma population lacks 

knowledge on where to report discrimination, which makes it impossible to capture the level of 
discrimination occurring in society and thus to efficiently tackle it. The Ombudswoman’s Office 
in Croatia acts as an independent police complaints authority. Over the years, it has reported 
on numerous cases of violation of human rights by the police against members of the national 
minorities and irregular immigrants, including the possible discriminatory ethnic profiling of 
migrants, i.e., the decision of police officers to halt a person, exclusively or mainly because of 

race, ethnicity or skin colour and national origin. According to the Office, such illegal practices 
can have particularly detrimental effects on the groups exposed to them, and their effectiveness 
is questionable because they are not accompanied by evidence of crime or decreased security116.  

 Estonia: national law prohibiting racial or ethnic discrimination does not apply beyond the ma-
terial scope of the RED. However, relevant constitutional anti-discrimination provisions 
(Article 12)117 are directly applicable in all spheres of life regulated by law118, thus including 
police actions. While the courts and the Chancellor of Justice can receive complaints in areas 

outside the scope of the RED, the equality body (Commissioner for Gender Equality and Equal 
Treatment) has a purely advisory function which is limited to the material areas covered by the 
RED119. There is no data regarding complaints concerning discrimination by the police; 
however, in general, there are very few cases on the grounds of race or skin colour (i.e., two out 
of 300 in 2021)120. Nevertheless, it was noted that this does not represent the number of real 

                                                 
107 Закон за защита от дискриминация (Bulgarian Protection Against Discrimination Act (PADA)). 
108 Information obtained from a Bulgarian legal expert in response to the Commission’s ad-hoc information request 

097-150-27MS-ND-2021-Beyond the RED. 
109 Information obtained from a Bulgarian national expert (academic) via email. 
110 An academic; a lawyer / former member of the equality body; and a lawyer / representative of an NGO. 
111 Information obtained from an academic in Bulgaria via interview held on 11.02.2022. 
112 Zakon o suzbijanju diskriminacije (Croatian Anti-Discrimination Act), Official Gazette 85/08, 112/12. 
113 Information obtained from a Croatian legal expert in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED. 
114 European network of legal experts in gender equality and non-discrimination (2021), Croatia - Country report non-

discrimination 2021, p.38.  
115 Representatives of an NGO and a research organisation. 
116 Croatian Ombudswoman’s Office, 2017 Annual Report, March 2018. 
117 Article 12 Estonian Constitution: ‘Everyone is equal before the law. No one may be discriminated against on the 

basis of nationality, race, colour, sex, language, origin, religion, political or other views, property or social status, 
or on other grounds’. 

118 Information obtained from an Austrian legal expert in response to the Commission’s ad-hoc information request 
097-150-27MS-ND-2021-Beyond the RED. 

119 Information obtained from the Estonian equality body via interview. 
120 Information obtained from the Estonian Ministry of Social Affairs via interview. 

http://lex.bg/bg/laws/ldoc/2135472223
https://www.equalitylaw.eu/downloads/5480-croatia-country-report-non-discrimination-2021-1-66-mb
https://www.equalitylaw.eu/downloads/5480-croatia-country-report-non-discrimination-2021-1-66-mb
https://www.ombudsman.hr/hr/download/izvjesce-pucke-pravobraniteljice-za-2017-godinu/?wpdmdl=4745&refresh=6283b608af14c1652798984
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National law protecting against discrimination by police forces in the Member States 

cases, as people belonging to ethnic groups might not be aware of their rights or the complaints 
mechanisms, or those who are aware, might not be inclined to take steps due to legal costs121. 
A human rights NGO also confirmed that there are only a very few victims of racial or ethnic 
discrimination who ask for their support and there is very limited judicial practice in this 
area122. 

 Finland: the Non-Discrimination Act123 prohibiting racial or ethnic discrimination is applicable 

to all public and private activities, including in the exercise of public authority by the police124. A 
specific challenge indicated by an interviewee in relation to the police is that they seem to 
have their own interpretation of the Non-Discrimination Act, in light of unclarities in other laws125 
(e.g., there is a ban on ethnic profiling in the Law on Foreigners, but at the same time, it gives 
the police and the border guards more powers to conduct identity checks on foreign citizens126). 
A police officer interviewed also acknowledged that there is a risk of ethnic profiling when en-
forcing the Law on Foreigners, because the checks are unstructured, they take place in different 

places in the country (there are no checks at the border) to make sure that no illegal migrants 

are on Finland’s territory. The way these checks are undertaken is not overseen127. In addition, 
three Finnish stakeholders interviewed128 reported on general implementation challenges of 
the Non-Discrimination Act, such as: underreporting, lack of data, lack of trust in the institutions, 
lack of resources for monitoring the requirement to promote non-discrimination, inadequate 
sanctions, inability of the equality body to provide victims with compensation and complex insti-
tution system of equality and non-discrimination. In 2020 an evaluation report on the present 

Non-Discrimination Act was published. The report points out as challenge the underreporting, 
as people are afraid to complain about the discrimination they have experienced. Another prob-
lem highlighted is the difficulty to verify discrimination. The report considers that this is 
particularly true for ethnic profiling by the police129. 

 France: the national police Code of conduct130 requires police officers to carry out their activ-
ities in an impartial way. To that extent, the Code prohibits police officers from establishing 

distinctions in their acts and their words based on (among others) origin or ethnicity. Further-
more, identity checks shall not be carried out on the basis of citizens’ physical appearance. 
Breach by the Police of their obligations under this Code can result in disciplinary sanctions. This 

Code also applies to the gendarmerie which belongs to the military. The Institution of the De-
fender of Rights is both the external ethical oversight body of the police and the national 
equality body. Since 2014, referrals to the Defender of Rights in the area of law enforcement 
ethics have increased by 179 %. Its activity remains focused on law enforcement, identity 

checks, and professional practices. It received 2 162 claims in 2020, a significant in-
crease of 10.5 % from 2019. The referrals revealed a significant increase in cases involving 
the municipal police. In the absence of a traceability system for identity checks and a recourse 
mechanism to ensure effective access to the law and to justice in order to denounce discrimina-
tory checks, the Defender of Rights' office recommended the establishment of such systems 
and mechanisms. It called for a formal evaluation of their effectiveness and an analysis of their 
impact on police-citizen relations131. In its 2018 annual report, the Defender of Rights reported 

that on several occasion it noted a lack of consideration on the part of some members of the 
security forces with regard to certain categories of individuals (Roma, homeless people, etc.), 
mostly expressed by use of inappropriate vocabulary during exchanges and investigations, re-

straining actions, and even use of force outside the legal framework132. 

                                                 
121 Information obtained from the Estonian Ministry of Social Affairs via interview. 
122 Information obtained from an NGO representative in Estonia via email correspondence. 
123 Finnish Non-Discrimination Act (1325/2014). 
124 Information obtained from a Finnish legal expert in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED. 
125 Information obtained from a representative of the equality body in Finland via interview held on 18.02.2022. 
126 Himanen M. (2022), An Ambiguous Ban on Ethnic Profiling. 
127 Information obtained from a Finnish police officer via interview. 
128 Representatives of: a local city administration, an NGO and an independent judicial body. 
129 Nieminen K & Jauhola L (2020),  Aidosti yhdenvertaiset Yhdenvertaisuuslain arvioint.  
130 Ministry of Interior, Internal Security Code. 
131 Defender of Rights, Annual report 2020.  
132 Defender of Rights, 2018 Annual report.  

https://www.finlex.fi/fi/laki/kaannokset/2014/en20141325.pdf
https://www.idunn.no/doi/10.18261/njsp.8.2.5
https://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/162552/VNTEAS_2020_50.pdf?sequence=1&isAllowed=y
https://www.interieur.gouv.fr/Le-ministere/Deontologie#:~:text=Le%20policier%20et%20le%20gendarme,225%2D1%20du%20code%20p%C3%A9nal
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/defenseurdesdroits-annualactivityreport2020-en_01.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/raa18-eng-num-19.06.19_0.pdf


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

46 

National law protecting against discrimination by police forces in the Member States 

 Germany: the federal character of Germany leads to different regulations in different Länder in 
some areas where the Länder have legislative powers. While the federal General Act on Equal 
Treatment (Allgemeinen Gleichbehandlungsgesetzes - AGG) does not apply beyond the material 
scope of the RED, the Berlin State Anti-Discrimination Act133 adopted in 2020 provides pro-
tection against discrimination in relation to public law actions by the administration and public 
bodies of the Berlin Land134. This applies to police actions as well135. In general, Germany's 

Basic Law expressly forbids discrimination due to origin, race, language, homeland and herit-
age, beliefs, religious or political views, etc., and this provision has been used in courts to con-
demn racial profiling by the police136.  However, victims of discrimination by the police through 
racial profiling do not benefit from the same legal instruments as the AGG provides; therefore, 
ECRI considers that the scope of the AGG should be extended to the public sector, in-
cluding the police as well137. This was confirmed by a German interviewee, who stated that 
despite racial profiling being forbidden in Germany [via the general non-discrimination constitu-

tional provision], it is structurally poorly recorded, there are no legal duties for the police, no 

structure for complaints or possibility for an NGO to file a legal action against profiling inci-
dents138. ECRI in its latest monitoring report on Germany also recommended that ‘the authorities 
of the Federation and the Länder should examine and tackle the issue of racial profiling in a 
systematic way’, encouraging them to carry out a ‘study that analyses the current control prac-
tices and leads to recommendations that sustainably prevent racial profiling and curtail the num-
ber of unjustified police controls’139. 

 Greece: the Greek anti-discrimination law140 has the same material scope as the RED, thus it 
does not cover exercise of public authority by the police. Nevertheless, as far as racial profiling 
is concerned, the 2004 Code of Conduct of Police Officers141 provides for the general principle 
of unprejudiced and socially sensitive approach of all persons by the police, and the obligation 
of police officers to treat persons belonging to vulnerable social groups with special care. In 
particular, this Code of Conduct highlights the lack of prejudice on the grounds of colour, gender, 

ethnic origin, ideology and religion, sexual orientation, age, disability, family, economic or social 
status as one of the fundamental parameters for the behaviour of police officers142. The Code of 
Conduct is a normative instrument, which was issued by the president of Greece, on the proposal 

of the ministry in charge. Therefore, the dispositions of this instrument are binding. However, 
according to a national expert, the normative text in question is ‘so full of grandiloquent state-
ments about what an ideal police officer should do that its direct normative use to bring officers 
into compliance is rather doubtful’143. There are no known cases of police officers being 

explicitly sanctioned for racial profiling or other forms of racial or ethnic discrimina-
tion144. However, since 2017, the Greek Ombudsman's Office (equality body) also acts as the 
officially designated National Mechanism for the Investigation of Arbitrary Incidents by security 

                                                 
133 Landesantidiskriminierungsgesetz (LADG) (Berlin State Anti-Discrimination Act), 11 June 2020. 
134 European network of legal experts in gender equality and non-discrimination (2021), Germany - Country report 

non-discrimination 2021. 
135 Information obtained from a representative of an EU institution via interview held on 04.04.2022. 
136 See for example a 2012 decision of the Koblenz higher administrative court (7 A 10532/ 12.OVG) ruling that an 

identity check carried out by the federal police had violated the prohibition of discrimination of the Basic Law (GG) 
because the police had used skin colour as the selection criterion. 

137 ECRI (2014), Report on Germany (fifth monitoring cycle). 
138 Information obtained from an NGO representative in Germany via interview held on 01.04.2022. 
139 ECRI (2014), Report on Germany (fifth monitoring cycle). 
140 Equal Treatment Law 4443/2016. 
141 Presidential Decree 254/2004 on Code of Conduct of Police Officers (OJ 238 A/03.12.2004). 
142 Information obtained from a Greek legal expert in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED, citing the Committee on the Elimination of Racial Discrimination (2015), 
Consideration of reports submitted by States parties under article 9 of the Convention - Twentieth to twenty-sec-
ond periodic reports of States parties due in 2015, p. 26-29, https://daccess-
ods.un.org/tmp/7794423.10333252.html.  

143 Information obtained from a national expert (senior lawyer, academic, former official of the Greek Ombudsman) via 
email. 

144 Information obtained from a national expert (senior lawyer, academic, former official of the Greek Ombudsman) via 
email. 

https://www.hwr-berlin.de/fileadmin/portal/Dokumente/HWR-Berlin/Organisation/Frauenbeauftragte/LADG.pdf
https://www.equalitylaw.eu/downloads/5476-germany-country-report-non-discrimination-2021-2-67-mb
https://www.equalitylaw.eu/downloads/5476-germany-country-report-non-discrimination-2021-2-67-mb
http://rm.coe.int/fifth-report-on-germany/16808b5683
http://rm.coe.int/fifth-report-on-germany/16808b5683
https://ec.europa.eu/migrant-integration/library-document/law-44432016-equal-treatment-between-persons-irrespective-racial-or-ethnic-origin_en
http://www.astynomia.gr/index.php?option=ozo_content&perform=view&id=204&Itemid=201&lang=EN
https://daccess-ods.un.org/tmp/7794423.10333252.html
https://daccess-ods.un.org/tmp/7794423.10333252.html
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forces145, and it draws a related special report yearly146. These reports mention cases of re-
ported incidents of disciplinary misconduct by police officers and coast guards (21 cases 
in 2018, 28 cases in 2019 and 24 cases in 2020147), which were allegedly committed with racist 
motivation (discriminatory or humiliating treatment of asylum seekers and Roma during controls, 
arbitrary rejection of requests, insufficient investigation of reported crimes against foreigners, 
etc.). The disciplinary investigation of these cases is pending or was renewed after the Ombuds-

man found that investigations had been poorly conducted (i.e. four cases were returned for 
complementary investigation in 2020). The 2020 Special Report mentions racial profiling, stating 
that ‘the Ombudsman’s experience shows that it has not been widely understood that policing 
based on the characteristics of a person belonging to a social group or minority (racial profiling) 
is both prohibited, as discriminatory148, and ineffective149 policing150.  

 Hungary: the Equal Treatment Act151 does not enumerate the fields falling under its material 
scope. It approaches the issue of material scope from the perspective of personal scope, listing 

the public entities that must respect the requirement of equal treatment in all their actions and 

practices, regardless of which sector they operate in152. This list includes the police, the army, 
prison services and border guards. Two Hungarian interviewees153 reported general implemen-
tation challenges of the Equal Treatment Act, namely underreporting due to lack of knowledge 
of Roma victims of the reporting mechanisms and the remedies available. Access to justice of 
the Roma communities is also hindered due to their precarious financial situation, and since 
2018, the legal aid system has practically ceased to exist, while legal representation became 

mandatory in most non-discrimination lawsuits154. What is more, there are relatively few lawyers 
who are familiar with the specificities of non-discrimination law (e.g., the shifted burden of 
proof). Lawyers also might find easier to challenge formal, procedural errors (e.g., how a fine 
was imposed by the police) than to argue the discriminatory nature of the action/conduct155. 
Institutional discrimination and societal bias also contribute to the ineffective enforcement of the 
right to non-discrimination156. A Hungarian NGO also reported that ethnic profiling is very difficult 

to prove as the police do not register people’s ethnic background and there is a high latency in 

                                                 
145 Based on Article 188 of Law 4622/2020. The National Mechanism has a mandate to monitor, refer for disciplinary 

investigation and oversee the disciplinary process for serious unlawful conducts, including unlawful conduct for 
which there are indications that it was racially motivated or presented an implicit element of any other kind of dis-
crimination. 

146 Greek Ombudsman (2019), Special report 2017/2018; Greek Ombudsman (2020), Special report 2019; Greek Om-
budsman (2021), Special report 2020.  

147 Greek Ombudsman (2019), Special report 2017/2018, p. 29, 30, 32-33; Greek Ombudsman (2020), Special report 

2019, p. 65-70; Greek Ombudsman (2021), Special report 2020, p. 29-32. 
148 In this regard, the 2020 Special report involves the following instruments: Article 2(1), Article 5(2) and (3) of the 

Greek Constitution; Article 21 Charter of Fundamental Rights of the European Union; Article 11 (3) of Directive 
2016/680/EC, on the protection of natural persons with regard to the investigation of criminal offences; The Euro-
pean Code of Police Ethics, paras. 43 and 49; Rec (2001)10 of the Council of Europe, Order no. 7100/4/324.5.2006 
of the ELAS Headquarters; General Policy Recommendation No. 11 of the European Commission against Racism 
and Intolerance (ECRI) of the Council of Europe on combating racism and racial discrimination in policing; and the 
2018 FRA Guide to preventing unlawful profiling. 

149 According to the 2020 Special report (p.31), such policing is ineffective given that individuals belonging to a social 
group or minority are marginalised. In this regard, it cites the 2018 FRA Guide to preventing unlawful profiling, ac-
cording to which ‘this group is over-represented in the percentage of criminal case files that are created by the Po-
lice, thus raising the issue of statistical accuracy in criminal data’. 

150 Greek Ombudsman (2021), Special report 2020, p.31. 
151 2003. évi CXXV. törvény az egyenlő bánásmódról és az esélyegyenlőség előmozdításáról (Act 2003 of CXXV on 

equal treatment and on the promotion of equal opportunities). 
152 Information obtained from a Hungarian legal expert in response to the Commission’s ad-hoc information request 

097-150-27MS-ND-2021-Beyond the RED. 
153 Representatives of the Equality body/Ombudsman and of an NGO. 
154 Information obtained from a representative of the Hungarian Equality body/Ombudsman via interview held on 

16.02.2022. 
155 Information obtained from an NGO representative in Hungary via interview held on 15.02.2022. 
156 Information obtained from a representative of the Hungarian Equality body/Ombudsman via interview held on 

16.02.2022. 

https://www.synigoros.gr/?i=human-rights.en.recentinterventions.585803
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.699730
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.828027
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.585803
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.699730
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.699730
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.828027
https://rm.coe.int/16805e297e
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/%20recommen%20dation-no.11
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.828027
https://njt.hu/translation/J2003T0125P_20210301_FIN.PDF
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these cases157. As of 1 January 2021, the Ombudsman in Hungary (Commissioner for Funda-
mental Rights) overtook the responsibilities of the previous equality body (Equal Treatment Au-
thority), and since 27 February 2020, also the responsibilities of the Independent Police Com-
plaints Board. Thus, the Ombudsman in Hungary is currently the competent authority to handle 
complaints against the conduct of the police, including for violation of the principle of equal 
treatment and non-discrimination. In 2021, the Ombudsman received one complaint concern-

ing identity checks and personal search by the police, and found that the identity checks 
were conducted because of the complainant’s ethnic background158. No data on complaints 
exist for previous years159. The authorities (police, prosecution services, courts) do not keep 
statistics based on the type and nature of the complaints160. 

 Latvia: the cornerstone of the prohibition of discrimination is Article 91 of the Latvian Consti-
tution, which outlaws all discrimination, but does not expressly state the grounds on which 
discrimination is prohibited. The Constitution is regarded as having direct effect, i.e., it directly 

binds all public bodies. This means that discrimination is illegal in the public sector even without 

any further laws, which are thus only needed to provide for sanctions and the enforcement of 
the principle of non-discrimination161. The Ombudsman in Latvia (equality body) considers and 
handles complaints regarding alleged discrimination on grounds of racial or ethnic origin; how-
ever, the number of such complaints is low: on average, there are two submissions per year, 
and they concern areas other than the exercise of public authority by the police162. The Ombuds-
man undertakes its activities based on the Constitution. Therefore, if the prohibition of discrimi-

nation based on racial or ethnic origin is not included in the regulatory acts of a particular public 
field, or in EU law applicable to Latvia, it is always possible to ensure protection through the 
constitutional provisions. Thus, the protection against racial or ethnic discrimination at national 
level is more extensive than in the RED163. 

 Slovenia: the Protection Against Discrimination Act164 states that discrimination is prohib-
ited in various fields of social life, when enforcing human rights and fundamental freedoms, 

exercising rights and obligations and in other legal relationships in political, economic, social, 
cultural, civil or other fields. The prohibition of discrimination binds, among others, state author-
ities, requiring them to ensure protection against discrimination or equal treatment of all persons 

in all fields of decision making, legal transactions and other operations or conduct165. One Slo-
venian interviewee166 noted a specific challenge regarding the police, namely that they do not 
focus on effectively addressing ethnic discrimination, by putting in place effective powers of in-
vestigation and imposing sanctions. This interviewee along with two others167 also reported gen-

eral implementation challenges of the Protection Against Discrimination Act. This includes 
underreporting, as victims believe that reporting only brings more problems with the procedures 
and that in the end it is not worthwhile; lack of data and evidence, especially if there are no 
witnesses or documentation; inadequate sanctions system and legal remedies; complex and 
costly court procedures; uncertain outcomes in the different courts competent to decide on dis-

                                                 
157 Civil Liberties Union (2020), Gyerekként értelmi sérültnek minősítették, most a diszkrimináció ellen küzd a fiatal 

roma egyetemista (Being classified as mentally disabled when a child, a young Roma university student is now 
fighting discrimination). 

158 Office of the Commissioner for Fundamental Rights (2021), ’Joint report related to cases no. AJB-729/2021 and 
AJB-730/2021 regarding the police conduct toward a person with Roma background under the framework of the 
increased control situation’. 

159 Prior to 1 January 2021, there is no information available in the public domain on the number of incidents the Equal 
Treatment Authority registered. 

160 Information collected in 2022 by a Hungarian legal expert on behalf of Milieu Consulting as part of the FRA’s service 
request on ‘Anti-racism in Policing in the EU: challenges and promising practices’. 

161 European network of legal experts in gender equality and non-discrimination, Latvia - Country report non-discrimi-
nation 2021. 

162 Information obtained from the Latvian Ombudsman’s Office via interview. 
163 Information obtained from the Latvian Ombudsman’s Office via interview. 
164 Zakon o varstvu pred diskriminacijo (Protection Against Discrimination Act), 21 April 2016. 
165 Information obtained from a Slovenian legal expert in response to the Commission’s ad-hoc information request 

097-150-27MS-ND-2021-Beyond the RED. 
166 An independent legal expert. 
167 An independent legal experts and representatives of a national and a local NGO. 

https://ataszjelenti.444.hu/2020/11/15/gyerekkent-ertelmi-serultnek-minositettek-most-a-diszkriminacio-ellen-kuzd-a-fiatal-roma-egyetemista
https://ataszjelenti.444.hu/2020/11/15/gyerekkent-ertelmi-serultnek-minositettek-most-a-diszkriminacio-ellen-kuzd-a-fiatal-roma-egyetemista
https://www.ajbh.hu/documents/2657648/eca90039-52c5-e5e5-bc46-6db5f489ae7b
https://www.ajbh.hu/documents/2657648/eca90039-52c5-e5e5-bc46-6db5f489ae7b
https://www.ajbh.hu/documents/2657648/eca90039-52c5-e5e5-bc46-6db5f489ae7b
https://www.equalitylaw.eu/country/latvia
https://www.equalitylaw.eu/country/latvia
http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO727
https://www.zagovornik.si/wp-content/uploads/2020/10/Pada.pdf


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

49 

National law protecting against discrimination by police forces in the Member States 

crimination cases; lack of trust in the authorities due to maltreatment or biased attitudes. Fur-
thermore, there is lack of concrete guidance and tools that would enable quality implementation 
of this legislation, as well as a lack of interest from the governments to put in place measures 
and policies to monitor the practical implementation of the legislation.  

 Sweden: Chapter 2, Section 17 of the Swedish Discrimination Act168 prohibits discrimination 
by all public employees when assisting the public by providing information, guidance, advice or 

other such help, or when they have other types of contacts with the public in the course of their 
employment169. According to a legal expert170, while this provision of the Discrimination Act may 
be of some theoretical interest, its limited definition, particularly the exclusion of discriminatory 
acts that are asserted to have some connection to some form of official authority, means that its 
practical importance is limited. For example, a situation where the Discrimination Act does not 
apply is one in which a police officer is arresting a criminal, even if the officer is carrying out 
his/her official duties in a discriminatory manner. However, if the same police officer gives advice 

to an ordinary citizen an hour later and treats this citizen unfavourably for a reason connected 

to a ground of discrimination, this activity may fall under the Discrimination Act171. 

 

There is also some national case-law or decisions of equality bodies addressing the issue 

of racial/ethnic discrimination or profiling by the police. Examples are presented in Box 12 below. 

These do not specifically mention structural/systemic discrimination, but the majority of them 

condemn discriminatory police practices/identity checks resulting in racial profiling. 

Box 12: National case-law or equality body decisions addressing discrimination by the police 

National case-law or decisions of equality bodies addressing the issue of (structural/sys-

temic) discrimination by the police 

 Cyprus: the Ombudsman’s Office, which since 2004 has also been acting as equality body, 

receives and investigates ethnic discrimination complaints submitted by individuals. The office 
has received numerous complaints alleging ethnic profiling by the police specifically172. While 

racial profiling is not prohibited by law173, on numerous occasions the equality body found that 
policing activities were motivated by a presumption of guilt on the basis of ethnicity, issuing each 
time a series of recommendations174. In a 2015 case, the Office remarked that ‘ethnic discrim-
ination by the police was a real phenomenon within the Cypriot police force’, and in a 
2017 case it noted that ‘arbitrary targeting by the police based on ethnicity weakens efforts to 
cultivate a climate of acceptance and trust in the community’175. The office recommended, among 
others, prohibition in national law of police actions initiated based on perceived ethnicity, guide-

lines on such practice issued to all officers, mechanisms for monitoring police conduct and re-
cording police controls, imposing sanctions where needed, and the training of police officers 
regarding ethnic profiling176. 

 Finland: the National Non-Discrimination and Equality Tribunal found that the Helsinki 
Police had practices of ethnic profiling, and it condemned the general use of discriminatory 

stop and search practices177. 

                                                 
168 Diskrimineringslag (The Discrimination Act), (2008:567). 
169 Information obtained from a Swedish legal expert in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED. 
170 Information obtained from a Swedish legal expert in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED. 
171 European network of legal experts in gender equality and non-discrimination (2021), Sweden - Country report non-

discrimination 2021, p.37. 
172 Equinet (2019), Compendium of Promising Practices on Ethnic Profiling, p.7. 
173 ERCI , (2016), Report on Cyprus (fifth monitoring cycle). 
174 Equinet (2019), Compendium of Promising Practices on Ethnic Profiling, p.7. 
175 Equinet (2019), Compendium of Promising Practices on Ethnic Profiling, p.7. 
176 Equinet (2019), Compendium of Promising Practices on Ethnic Profiling, p.7. 
177 Rainer Hiltunen (2019), Police stop and search found to be discriminatory; European network of legal experts in 

gender equality and non-discrimination, Finland. 

https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/diskrimineringslag-2008567_sfs-2008-567
https://www.equalitylaw.eu/downloads/5493-sweden-country-report-non-discrimination-2021-1-61-mb
https://www.equalitylaw.eu/downloads/5493-sweden-country-report-non-discrimination-2021-1-61-mb
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf.
https://rm.coe.int/fifth-report-on-cyprus/16808b563b
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf.
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf.
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf.
https://www.equalitylaw.eu/country/finland
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 France: 13 claimants who have allegedly been subjected to identity controls and searches by 
the police based solely on their physical appearance (a real or supposed African or North African 
origin according to their skin colour, features, clothing), sued the State Judicial Agent for com-
pensation for their moral prejudice on the basis of Article L. 141-1 of the Code of Judicial 
Organisation. This Article lays down that the State must compensate the damage caused by 

the malfunctioning of the justice system (which is a public service). However, this liability is only 
triggered in case of serious misconduct or denial of justice. In 2016, the Court of Cassation 
held that an identity check based on physical characteristics related to real or supposed 
origin, without any prior objective justification, is discriminatory: it constitutes gross 
negligence that engages the responsibility of the State in line with Article L. 141-1 of the 
Code of Judicial Organisation. The Court also confirmed the method applied by the Court of 
Appeal for proving discrimination, namely that the shift in the burden of proof provided by Law 

No. 2008-476 of 27 May 2008178 is applicable in these cases and that once the claimants had 

provided evidence of differential treatment, the police had the burden to establish that its control 
was justified. Thus, the state was convicted in cases where the controlled person provided factual 
evidence reflecting a difference of treatment, and the police failed to demonstrate that the dif-
ference in treatment was justified by objective grounds179. The Court of Cassation did not explic-
itly mention ‘systemic/structural discrimination’, but referred to statistics; however, it held that 
invocation of statistics on police control targeting the same category of population did not, in 

itself, constitute sufficient proof, unless it is corroborated with testimonies proving the discrimi-
natory nature of the control180.  The French courts have condemned the state for gross negli-
gence in relation to acts of police violence, unjustified identity checks and irregular arrests of 
minors in other cases as well181. These decisions were based on the provisions of the Code of 
Judicial Organisation which triggers the civil liability of the state for serious misconduct of public 
authorities. The applicants and courts also relied on the provisions of the European Convention 

on Human Rights (ECHR). The French Defender of Rights (equality body) has been very active 
in litigation concerning ethnic profiling by police forces, including through amicus curiae inter-
ventions before courts. Its arguments were considered by the courts in the above-described 

cases of the 13 claimants, namely that non-discrimination law applies to stop and search cases 
as regards the reversal of burden of proof (which had been disputed by the state)182. Claiming 
that ‘France has failed to take the necessary measures to prevent and punish identity checks 
based on race, as a form of systemic discrimination’, in 2021 a group action against the 

state was launched by six French and international human rights organisations asking the na-

                                                 
178 Loi n° 2008-496 du 27 mai 2008 portant diverses dispositions d'adaptation au droit communautaire dans le do-

maine de la lutte contre les discriminations (Law No. 2008-496 of 27 May 2008 on various provisions for adapta-
tion to Community law in the field of the fight against discrimination). 

179 Other cases where objective justification was provided by the police (e.g. the person checked corresponded to the 
report of a wanted suspect or the behavior of the applicant was suspicious and thus justified the control) were dis-
missed. 

180 Court of cassation, First Civil Chamber, Decision of 9 November 2016; see also European network of legal experts 
in gender equality and non-discrimination (2021), Ad-hoc information request 064-090-27MS-ND-2021-Structural 
discrimination.  

181 See for example, Paris Court of Appeal, 8 June 2021, n°19/00872. In this case (identity controls of three high 
school students returning from a school trip in a Paris train station in 2017), the Paris Court of First Instance ap-
plied the 2016 Court of Cassation ruling; nevertheless, it founds that the students did not provide any evidence 
that they were subjected to differential treatment on the basis of their ethnic origin. On 8 June 2021, the Paris 
Court of Appeal overturned the first instance’s decision and held the State liable for gross negligence under Article 
L.141-1 of the Code of Judicial Organisation. See also Tribunal de Grande Instance de Paris, Decision of 28 
October 2020. This case was based on a civil suit filed by 17 people against the state for discrimination by the 
police committed between 2014 and 2016 in Paris. The applicants, aged between 11 and 18 at the time of the 
events, had first filed a collective criminal complaint on 17 December 2015, denouncing - among other things - 
verbal, physical and sexual assaults during identity checks, as well as discrimination and arbitrary arrests. In April 
2018, three police officers were given a five-month suspended prison sentence for violence. However, they were 
acquitted on appeal on 23 October; thus, the applicants sought a civil judgement against the state and Tribunal de 
Grande Instance de Paris condemned the state for gross negligence in relation to discriminatory police actions.  

182 See also Equinet (2019), Compendium of Promising Practices on Ethnic Profiling, p.8. 

https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000018877783
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000018877783
https://www.legifrance.gouv.fr/juri/id/JURITEXT000033374748/
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf.
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tional authorities to undertake structural reforms and concrete measures to put an end to dis-
criminatory police practices183. Although institutionalised racism among the police is not acknowl-
edged by the French National Assembly, its 2021 information report on different forms of 
racism mentions that certain acts carried out by the police, in particular identity checks, are not 
sufficiently regulated under national law nor by the hierarchy184. 

 Hungary: the Commissioner for Fundamental Rights (Ombudsman/equality body) re-
marked that, while in the early 2000s several studies, surveys and research showed that eth-
nic profiling was present in the everyday practice of the police, and European bodies and 
international organisations (e.g., FRA, ECRI) made recommendations to Hungary on how to com-
bat racial discrimination in policing (e.g., training, clear policies), no measures were taken by 
the police. The Commissioner stated that there are no recent studies, surveys, empirical research 
available on racial discrimination in policing, and the lack of implementing measures to fight 

against it proves that the phenomenon is still present in Hungary185. 

 Ireland: the Irish Equality Tribunal has dismissed several complaints of discrimination 
against An Garda Síochána (police) received under the Equal Status Acts (ESA), on the basis 
that the exercise of policing powers does not constitute a service186. This means that in 
the absence of explicit provisions prohibiting discrimination in policing and other public functions, 
some reported discrimination, including racial profiling effectively remain unchallenged at the 
national level187 

 Netherlands: in 2021, in an ethnic profiling case brought to court by a coalition of civil society 
organisations and two non-white Dutch citizens, the Hague District Court ruled that the 
practice of the Dutch border police of applying general risk profiles that incorporate eth-
nicity, determining whether to stop individuals against whom there is no individual suspicion of 
any wrongdoing, is not contrary to the prohibition of discrimination in the ECHR. The plain-
tiffs considered the courts’ ruling disappointing since it affirms that the police can continue the 

practice of ethnic profiling. The decision is not final, as the plaintiffs appealed against it188. 
 Sweden: when the police in southern Sweden established a register containing the names of 

thousands of Roma persons and their relations, including small children and deceased persons, 

the equality body concluded it was possible that ethnic profiling was being used by the police 
in its work and that there was a risk of discriminatory actions that could violate the Anti-Discrim-
ination Act. The equality body recommended the police to investigate the occurrence of ethnic 
profiling and, if needed, undertake the necessary actions189. 

 

                                                 
183 LeMonde (2021), « Contrôles d’identité au faciès » : une action de groupe contre l’Etat lancée par six associations 

(‘Racial profiling’ : group action launched by 6 associations against the State); Amnesty France (2021), France / 
Contrôles au Faciès. Le Conseil d’Etat Saisi par 6 ONG (France/racial profiling. The Council of State seized upon by 
6 NGOs). 

184 Assemblée Nationale, Mission d’information sur l’émergence et l’évolution des différentes formes de racisme et les 
réponses à y apporter (2021), Rapport d’information (Information report) p.117-119. 

185 Office of the Commissioner for Fundamental Rights (2021), Joint report related to cases no. AJB-729/2021 and AJB-
730/2021 regarding the police conduct toward a person with Roma background under the framework of the inc-
reased control situation. 

186 European network of legal experts in gender equality and non-discrimination, Response to the Commission’s ad-hoc 
information request 097-150-27MS-ND-2021-Beyond the RED. 

187 European network of legal experts in gender equality and non-discrimination, Response to the Commission’s ad-hoc 
information request 097-150-27MS-ND-2021-Beyond the RED. On reported discrimination by the Irish police against 
members of the Traveller community see: European Union Agency for Fundamental Rights (2020), Roma and Trav-
ellers in Six Countries; Free Legal Advice Centres (2021), FLAC Submission to the Joint Committee on Key Issues 
affecting the Traveller Community: Access to Housing and Accommodation, Including Traveller-Specific Accommo-
dation. Incidents of discrimination and ethnic profiling by members of An Garda Síochána have also been collected 
and recorded by the Irish Network Against Racism, e.g. Irish Network Against Racism (2020), Reports of Racism in 
Ireland.    

188 See the Amsterdam Law Hub (2021), Dutch Court allows racial profiling; Euronews.com (2021), Dutch activists lose 
ethnic profiling case but vow to appeal; Court of The Hague, Decision ECLI:NL:RBDHA:2021:10283. 

189 European network of legal experts in gender equality and non-discrimination (2021), Sweden - Country report non-
discrimination 2021, p.88.  

https://www.lemonde.fr/societe/article/2021/01/27/controles-d-identite-par-les-forces-de-l-ordre-une-action-de-groupe-contre-l-etat-lancee-par-six-associations_6067732_3224.html
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2.1.1.2 Increased use of force 

Racial or ethnic profiling is also mentioned in connection with an increased use of force by law 

enforcement authorities. A problem of a disproportionate use of force in policing is highlighted 

in a number of sources of information, e.g., a European Network Against Racism (ENAR) briefing 

provides examples from several Member States and beyond. It refers, for example, to a study 

conducted by the Bulgarian Helsinki Committee on police brutality in Bulgaria that concluded 

that ‘Roma people are disproportionately victims of physical violence during their arrest at the 

police station’190. A disproportionate use of force and increased violence has been indicated by 

nine stakeholders interviewed for this study. Several interviewees, in Bulgaria, Czechia, Hun-

gary, Lithuania, Romania and Slovakia pointed out the harsher treatment and the violence 

against the Roma population by the law enforcement authorities. Additional examples from spe-

cific Member States are provided in Box 13 below.  

Box 13: Examples of reported excessive use of force by the law enforcement authorities in 

connection with racial or ethnic profiling 

Examples from selected Member States of reported excessive use of force by the law en-
forcement authorities 

 Austria: in November 2020, the Austrian Government carried out ‘Operation Luxor’, one of the 
largest police raids, targeting Muslim citizens. ‘Operation Luxor’ was carried out at 5 am by 
raiding 70 homes across the country191. The Austrian Minister of Interior held a press conference 
on the same day, claiming that it was a state response to the terrorist attack of 2 November. 

This Operation was considered by many NGOs as an example of Islamophobic raids. The police 
raids led to widespread violations of human rights. In August 2021, an Austrian Court ruled that 
the raids were unlawful as the police used a disproportionate amount of force192. 

 Bulgaria: according to the Bulgarian Helsinki Committee, the share of Roma prisoners (28.3 %) 
who report excessive use of force by the police during a criminal procedure exceeds twice the 

share of Bulgarians (14.5 %) reporting the same193. Another report of the Bulgarian Helsinki 
Committee mentions that Roma people were 50 % more likely to be victims of physical police 

violence than non-Roma Bulgarians194. 
 Czechia: in 2021, Amnesty International expressed concerns over a possible unlawful killing of 

a Roma man by the police. The police used coercive means, they knelt on the back of a man and 
partly on his neck. The man died in an ambulance. Amnesty International called on the Czech 
authorities to carry out an impartial and thorough investigation of the police action195. 

 France: a report of the French equality body highlighted that the police tend to go to certain 

places where Roma people live in order to intimidate or threaten the population even when no 
eviction procedure is ongoing. Such practices often take place without any legal authorisation196. 
In another report, the French equality body highlighted that among all the men subject to police 
checks, 9 % have reported violence, 9.1 % have reported insults and 19.5 % have reported 
familiarity (use of the informal ‘tu’); for men perceived as Arabic, 24.1 % reported violence, 29 
% reported insults and 30.7 % reported familiarity197. Based on a study conducted by ENAR, 

                                                 
190 ENAR (2020), Policing Radicalised Groups – Briefing, Disproportionate Police Brutality, Violence & Racial Profiling. 

https://www.liberties.eu/en/infographics/police-brutality-bulgaria/99.   
191 Cage (2021), Operation Luxor, Unravelling the myths behind Austria’s largest ever peacetime police raids. 
192 Cage (2021), Operation Luxor, Unravelling the myths behind Austria’s largest ever peacetime police raids. 
193 Anguelova, D., Kukova, Sl. (2020), Guilty By Default: Discrimination and Prejudices against Roma in the Criminal 

Justice System in Bulgaria. 
194 Bulgarian Helsinki Committee (2016), Human Rights in Bulgaria, p.15-16, cited in Fair Trials (2022), Uncovering 

anti-Roma discrimination in criminal justice systems in Europe.  
195Amnesty International (2021), Czech Republic Concerns over possible unlawful killing by the police,  iRozhlas 

(2021), Za úmrtí Roma v Teplicích nemůže policejní zákrok, příčinou byl pervitin, vyplývá z pitevní zprávy. 
196 Défenseur des droits, (2021), Rapport pour une protection effective des droits des personnes Roms (Report : to-

wards an effective protection of Roma people’s rights), p.14. 
197 Défenseur des droits, (2019), Inégalité d’accès aux droits et discriminations en France, (Inequalities in access to 

rights and discriminations in France), p.169-170. 

https://www.enar-eu.org/policing-racialised-groups-briefing-paper/
https://www.liberties.eu/en/infographics/police-brutality-bulgaria/99
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https://www.fairtrials.org/articles/publications/uncovering-anti-roma-discrimination-in-criminal-justice-systems-in-europe/
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https://www.amnesty.org/en/documents/eur71/4329/2021/en/
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Examples from selected Member States of reported excessive use of force by the law en-
forcement authorities 

between 2015 and 2020, at least 192 people died in custody198. Out of those, 156 belonged to 
racialised groups199. 

 Poland: the Helsinki Foundation conducted a survey among attorneys and other legal profes-

sions that identified cases of ill-treatment by police officers due to the person’s belonging to a 
specific group. Out of 47 attorneys, 31 indicated that their client had suffered from bad treatment 
due to their belonging to a particular minority group. The results highlighted that race and na-
tionality were among the most common grounds of discrimination experienced by their clients200. 

 Portugal: a report from the National Assembly mentioned frequent complaints of excessive use 
of force by law enforcement authorities against Afro-descendants generating a feeling of impu-
nity towards discriminatory behaviours201.  According to ECRI, in February 2015, a serious case 

of alleged racist violence resulted in charges being brought in 2017 against police officers. They 
were accused of torture, abduction, vilification and assault and battery on grounds of hatred and 

discrimination against six Black victims. According to the charge-sheet, the police officers had 
initially deliberately and violently arrested a Black resident of the Cova da Moura district in Lis-
bon. The report mentioned that although he did not resist arrest, the police officers violently 
beat him, he fell to the ground and bled from his mouth and nose. Following this incident, five 

members of a local association made a complaint to the Inspectorate General of Home Affairs 
(IGAI), which is competent for internal and disciplinary investigations within the police. Never-
theless, despite previous accusations of racist violence committed by officers from that police 
station, the IGAI took no immediate action202. 

 Romania: the UN Committee against Torture raised concerns over police abuse and pointed out 
the targeted practice of ‘administratively conveying’ Roma to police stations, by law enforcement 
officials, with increased risks of ill-treatment203. The Romani Centre for Social Intervention and 

Studies reported that in the 44 cases of police brutality against Roma documented since 2007, 
there were no convictions at the national level, due to the lack of prosecution204. In 2015, the 
European Court of Human Rights, in the case of Ciorcan and others, found that Romania violated 
the rights of Roma people who were severely injured by police forces205. According to the Court, 

the authorities failed to investigate whether discrimination may have played a role in the 
events206. 

 Slovakia: the European Roma Rights Centre lodged a complaint in 2018 against the Slovak 

Ministry of Interior over discriminatory policing and Roma-targeted police raids207. A month be-
fore, the UN Committee for the Elimination of Racial Discrimination (UNCERD) called on Slovakia 
to take effective measures to cease biased policing, based on allegations of use of excessive 
force against Roma citizens by law enforcement officers208. 

 

It is also worth noting that repeated excessive use of force could potentially point to an issue of 

structural discrimination whereby specific groups are systematically put at a disadvantage com-

pared to other groups. Since 2015, the European Court of Human Rights (ECtHR) delivered more 

                                                 
198 ENAR (2021), The sharp edge of violence: police brutality and community resistance of racialised groups. 
199 ENAR (2021), The sharp edge of violence: police brutality and community resistance of racialised groups. 
200 Helsinka Fundacja Praw Człowieka (2018), Złe traktowanie osób podejrzanych i zatrzymanych przez funkcjonariu-

szy policji (Ill treatment of suspects and detained persons by police officers. Report from the attorneys survey), 
p.8-9. 

201 Subcomissão para a Igualdade e Não Discriminação, Comissão de Assuntos Constitucionais, Direitos, Liberdades e 
Garantias, Assembleia da República (2019), Relatório sobre Racismo, Xenofobia e Discriminação Étnico-racial em 
Portugal (Report on Racism, Xenophobia and Ethnic and Racial Discrimination in Portugal), p. 19-20. 

202 ECRI (2018), Report on Portugal (fifth monitoring cycle);  ECRI, Report on France (fifth monitoring cycle), p. 24. 
203 ECRI (2019), Report on Romania (fifth monitoring cycle). 
204 US State Department (2021), Romania 2020 Human Rights Report. 
205 ECHR, Case 29414/09 ,44841/09 Ciorcan and Others v. Romania, 27 January 2015. 
206 ECHR, Case 29414/09 ,44841/09 Ciorcan and Others v. Romania, 27 January 2015; Equal Rights Trust (2015), Ro-

mania’s Investigation of Police Violence against Roma Violated Right to Non-Discrimination.  
207 Fair Trials (2022), Justice denied: Roma in the criminal justice system.  
208 Fair Trials (2022), Justice denied: Roma in the criminal justice system. 
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than 20 judgments condemning Romania for cases of police violence and the failure of the au-

thorities to effectively investigate inhuman and degrading treatment by police. ECRI considers 

that these repeated cases underline a persistent problem in the country209. Already in 2015, 

in the case Ciorcan and Others v. Romania, the ECtHR acknowledged the possible existence in 

Romania of a general prejudice and hostility against Roma and continuing case of police abuse210. 

On 16 April 2019, the ECtHR condemned Romania for violating the ECHR through the violent 

intervention carried out in 2011 by the Covasna County Police Inspectorate in the Roma com-

munity of Valcele211. The Lingurar and Others v Romania decision in this case is crucial as it 

recognised the existence of institutionalised racism directed against Roma212. For the 

first time, the ECtHR used the term ‘ethnic profiling’ concerning police action it found to 

be discriminatory213.  Further investigation would be required to provide more clarity on whether 

and to what extent the excessive use of force by law enforcement authorities could be considered 

as cases of ‘structural’ discrimination.  

It might be argued that issues resulting from profiling and excessive use of force might 

be more serious than the data suggests since various sources of information also mention 

the underreporting of such incidents. The quantifications provided may be underestimates of the 

scale of the issues. For example, according to the FRA survey on Being Black in the EU, 86 % of 

respondents did not report the most recent incidents to any authorities214. Among these people, 

36 % of respondents felt that nothing would change by reporting incidents of racist harass-

ment215. In relation to police violence, the numbers are even significantly higher: 63 % of victims 

of racist physical attack by the police did not report the incident as they felt it would not change 

anything or because they are afraid of the police216. However, one in 10 (11 %) of those who 

experienced racist violence say that a law enforcement officer was the perpetrator217. Racial 

profiling and police violence appear to be determining factors for not reporting the crimes to the 

police and may increase resistance to public authority. 

Analysis of EU legal instruments concerning the increased use of force 

In this context, it is worth noting that to the extent that potential racial or ethnic discrimination 

could be intertwined with hate crime and/or hate speech, Council Framework Decision 

2008/913/JHA on combating certain forms and expressions of racism and xenophobia by 

means of criminal law218 is relevant. The Framework Decision criminalises misconduct by pub-

lic authorities, including the police, where this amounts to hate crime or hate speech as 

described in Box 14 below and further analysed in Section 2.4. 

Box 14: Framework Decision 2008/913/JHA 

Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and 
expressions of racism and xenophobia by means of criminal law 

Article 1(1) sets out offences concerning racism and xenophobia requiring Member States to en-

sure that certain intentional conduct is punishable. In particular, Article 1(1)(a) lists publicly inciting to 
violence or hatred directed against a group of persons or a member of such a group defined by refer-

ence to race, colour, religion, descent or national or ethnic origin. 

                                                 
209 ECRI (2019), Report on Romania (fifth monitoring cycle), p. 21-22. 
210 ECHR, Case 29414/09 ,44841/09 Ciorcan and Others v. Romania, 27 January 2015. 
211 Marian Mandache, executive director NGO Romani CRISS (2019), Scrisoare deschisă privind abuzurile Poliției împo-

triva romilor (Open letter on police abuses against Roma). 
212 Open Society Justice Initiative (2019), Case Watch: A Groundbreaking Ruling from a Powerful European Court.  
213 Open Society Justice Initiative (2019), Case Watch: A Groundbreaking Ruling from a Powerful European Court.  
214 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 16. 
215 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 18. 
216 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 14. 
217 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 13. 
218 Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions of 

racism and xenophobia by means of criminal law.  
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By virtue of Article 2(2), aiding and abetting in such is also punishable. For other offences, Member 

States must ensure that racist and xenophobic motivation is considered an aggravating circum-
stance, or, alternatively that such motivation may be taken into consideration by the courts in the de-

termination of the penalties (Article 4).  

 

More information on the coverage of the issue by EU and national legislation is provided under 

Section 2.4. 

2.1.1.3 Arbitrary policing in the COVID-19 pandemic 

More recently, possible racial/ethnic profiling by law enforcement authorities was highlighted in 

the context of the COVID-19 pandemic where concerns about arbitrary policing have been 

raised as shown in the examples in the Box 15 below. 

Box 15: Examples of possible arbitrary policing in the COVID-19 pandemic in connection with 
racial or ethnic profiling 

Arbitrary policing in the COVID-19 pandemic: possible examples from the Member States 

 Belgium: a disproportionate impact of the lockdown measures’ enforcement on neighbourhoods 
with large minority ethnic communities was reported by the media and NGOs. The Human Rights 
League collected 102 allegations of abusive police practices between March and May 2020, in 36 
% of the cases the police allegedly used the force arbitrarily, and in 21 % of the cases used 
insults219. Among the victims, 40 % were racialised people220. Case studies presented in an 
Amnesty International report show that the police used disproportionate measures against ra-

cialised people when stopped. Amnesty International raised concerns regarding the lack of ex-
plicit prohibition of racial profiling in domestic police laws, and about the failure of public author-
ities to collect disaggregated data on police identity checks in Belgium221. 

 Bulgaria and Slovakia: reports of militarised quarantines of Roma settlements not necessarily 
founded on public health concerns that would be different from those relevant to the general 
population222. These quarantines were enforced by armed police patrolling Roma neighbour-
hoods223. According to UN experts, the placement of checkpoints at the entrance of segregated 

Roma areas in Bulgaria during the pandemic specifically targeting Roma violated the principles 
of non-discrimination and equality224.  

 Cyprus: people from an ethnic minority were more likely to experience abusive tactics and 
degrading treatment by the police to enforce restrictive measures adopted by the government225. 
The Independent Police Complaints Authority reported receiving complaints against the police 
for abuse of power and unjustified fines226. Amnesty International reported that mandatory quar-

antines of shared accommodation and camps were imposed on migrants, asylum seekers and 
refugees227. 

 France: the enforcement of measures to combat the COVID-19 pandemic in France had a dis-
proportionate impact on members of racialised groups. For instance, predominantly working 
class and minority ethnic neighbourhoods in Nice were subjected to longer night-time curfews 

                                                 
219 Amnesty International (2020), Policing the Pandemic: Human Rights Violations in the Enforcement of COVID-19 

Measures in Europe, p. 19. 
220 Ibid. 
221 Ibid. 
222 Council of Europe (2020), COVID-19: An analysis of the anti-discrimination, diversity and inclusion dimensions in 

Council of Europe Member States. 
223 Amnesty International (2020), Policing the Pandemic: Human Rights Violations in the Enforcement of COVID-19 

Measures in Europe, p. 10. 
224 UN (2020), Bulgaria / COVID-19 response: “Stop hate speech and racial discrimination against the Roma minority” 

– UN experts. 
225 Information obtained from a representative of KISA via interview held on 22.02.2022. 
226 Country Reports on Human Rights Practices for 2020 United States Department of State  Bureau of Democracy, 

Human Rights and Labor (2020), Cyprus 202 Human Rights Report, p. 2. 
227 Amnesty International (2020), Policing the Pandemic: Human Rights Violations in the Enforcement of COVID-19 

Measures in Europe, p. 9. 
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Arbitrary policing in the COVID-19 pandemic: possible examples from the Member States 

than the rest of the city and in Seine-Saint-Denis where most inhabitants are of North and West 
African origin, the number of fines for breaching lockdown rules was three times higher than in 
the rest of the country228. In the cases documented by Amnesty International, law enforcement 
officials resorted to the unlawful use of force while enforcing the measures. 

 Greece: ENAR reports that special COVID-19 restrictions were imposed on refugees and that 
there was an increase of police violence and use of military force at borders and in camps229. 

 Hungary: according to an NGO, the pandemic contributed to discriminatory practices becoming 
more amplified in the field of administrative offences, especially in cases of Roma people living 
in deprivation and segregation230. 

 

Thirteen respondents to the targeted survey undertaken for this Study out of 33 (39 %) 

thought that racial or ethnic discrimination increased significantly, moderately and/or hardly by 

law enforcement or judicial authorities during the COVID-19 pandemic (these respondents were 

from Romania (two), Slovakia (two), Slovenia (two), Hungary (one), Ireland (one), Portugal 

(one), Spain (one) or were active at EU-level (three)). Five stakeholders out of these observed 

increased surveillance controls by law enforcement, particularly towards the Roma people. On 

the other hand, two survey respondents believed that racial/ethnic discrimination did not in-

crease at all, while 18 respondents said they did not know. 

Information on the coverage of the issue by EU and national legislation is provided under Section 

2.4. 

2.1.1.4 Immigration enforcement 

Immigration enforcement is an area in which racial profiling is reported on as being common. 

For example, an Open Society Foundations report mentions that physical appearance, including 

ethnicity, might be used for determining who may be an undocumented foreigner231. The 2019 

European equality law review mentioned the example of ethnic profiling by the Helsinki Police in 

Finland when performing immigration status checks232. In a media report, the Lithuanian Om-

budsman for Equal Opportunities expressed concerns over possible discrimination by the police 

authorities giving recommendations to residents to report persons having a ‘darker colour’ at 

the Lithuanian-Belarus border in 2021233. According to a Polish lawyer consulted for this study, 

there are cases of racial discrimination against refugees and migrants at the Polish-Belarus bor-

der from the border guards and the police234. In Croatia, police officers reported orders from 

their superiors to expel refugees and migrants to Bosnia and Herzegovina without further pro-

cess235. In Finland, a survey of 185 persons (145 belonging to ethnic minorities), 26 police of-

ficers and 14 other experts, showed that 22 % of ethnic minority respondents had been stopped 

while crossing the borders without an apparent reason236. A great majority, 61,4 %, of the per-

sons belong to a minority believe that they were stopped at the Finnish border because of their 

                                                 
228 Ibid., p. 20. 
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230 Information obtained from a Hungarian NGO via the survey. 
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2019/1. 
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234 Information obtained from lawyer in Poland via interview held on 01.03.2022 
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236 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped – 

Ethnic profiling in Finland, SSKH Notat 2/2018, Helsinki: Helsingin yliopisto. 
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appearance237. Concerns over potential racial or ethnic discrimination in the context of immigra-

tion controls were recently brought to the fore in the context of the war in Ukraine, e.g., UN 

experts expressed serious concerns over possible discriminatory treatment by border control 

officials against people of African descent at the Ukrainian border238. The FRA did not observe 

such discriminatory treatment directly during its field visits, but noted that it was aware of such 

allegations, as reported in the media239. Likewise, the FRA acknowledged with concern that me-

dia and civil society organisations have reported on the possible discriminatory treatment of 

Roma. In particular, reports seem to suggest that Ukrainians of Roma origin are left waiting for 

transportation at border-crossing points240. 

Analysis of EU and national legal instruments concerning immigration enforcement 

While potential discrimination in the conduct of border controls is not covered by the RED, the 

Schengen Borders Code241 specifically prohibits racial or ethnic discrimination by border 

guards when carrying out border checks as highlighted in Box 16 below and further dis-

cussed in Section 2.4 below. 

Box 16: Schengen Borders Code 

Schengen Borders Code 

Article 7(2) states that while carrying out border checks, border guards shall not discriminate 
against persons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation. 

Reference may also be made to Regulation (EU) 2019/817 and Regulation (EU) 2019/818 

on the interoperability between EU information systems as already described in Box 10 above 

and further discussed in Section 2.4 below. 

At national level, as described in Box 11 above concerning Protection against discrimination by 

police forces, there are five Member States (Bulgaria, Croatia, Finland, Hungary, and Slo-

venia) whose anti-discrimination legislation has a horizontal material scope and applies to the 

conduct of public authorities, including when using public power. The Hungarian law specifically 

lists the border guards among the public entities that must comply with the requirement of equal 

treatment in all of their actions and legal relationships. The Swedish anti-discrimination law 

applies to public employees (including police and coast guard who are responsible for border 

control); however, this is limited to the employee’s behaviour and language usage when in con-

tact with the public. No specific implementation challenges have been pointed out by stake-

holders concerning the national rules applicable to border guards, and general implementation 

challenges that typically arise in applying non-discrimination legislation are described in Box 11. 

2.1.1.5 The justice system 

There are studies that found that people of colour or from ethnic minorities are disproportion-

ately represented in prison (including pre-trial detention) in EU Member States and be-

yond and are subjected to harsher penalties. Examples are presented in Box 17 below. A 2021 

Fair Trials report states that pre-trial detention ‘is disproportionately used to detain people of 

colour and non-nationals’ and refers to concerns raised by the CERD that persons held awaiting 

                                                 
237 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped – 
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238 OHCHR (2022), Ukraine: UN experts concerned by reports of discrimination against people of African descent at 

border; Euronews, The treatment Africans are facing in Ukraine is despicable, but why are we surprised?; ENAR, 
(2022) ‘Europe cannot abandon racialised people stuck at borders of Ukrainian conflict’. 

239 FRA (2022), ‘What are the key fundamental rights risks at the EU-Ukraine borders?’. 
240 FRA (2022), ‘Ensure equal treatment for Roma fleeing Ukraine | European Union Agency for Fundamental Rights 
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trial include an excessively high number of non-nationals and ‘persons belonging to racial or 

ethnic groups, in particular non-citizens – including immigrants, refugees, asylum-seekers, and 

stateless persons – Roma, indigenous peoples, displaced populations, persons discriminated 

against because of their descent, as well as other vulnerable groups who are particularly exposed 

to exclusion, marginalisation, and non-integration in society’242. Fair Trials notes that, while the 

CERD expressed a worldwide concern, its statement applies to Europe as well243. 

Box 17: Disproportionate representation in detention and use of harsher penalties  

Disproportionate representation of people belonging to ethnic groups in (pre-trial) deten-

tion and use of harsher penalties: possible examples from the Member States and beyond  

 Belgium: a Fair Trials report mentions that 45.8 % of the people in pre-trial detention in Belgium 
are not Belgian nationals. Furthermore, it adds that whether they reside in Belgium or not, 

people who were not born in Belgium are more likely to be detained before trial244. A Belgian 

study demonstrated that people with a name perceived as Muslim face on average 3 – 5 % 
greater prospects of conviction than defendants with a Belgian name245. The International Pris-
ons Observatory states that a foreigner in Belgium is much more likely to be sent to prison with 
a more severe sentence, mainly because they are unfamiliar with the cultural codes of the crim-
inal justice system246. 

 Bulgaria: according to a survey conducted by the Bulgarian Helsinki Committee, among 1 691 

convicted prisoners, the proportion of Roma represents more than 50 %247. Roma people are 
also the least represented in open-type prison facilities with lower supervision248. 

 Denmark: the Danish Institute for Human Rights mentioned that Non-Western immigrants and 
descendants detained in custody are more likely to be charged for a crime for which they will 
not be convicted than persons with a Danish ethnic background249. For example, among Non-
Western immigrants and descendants detained in custody and who are charged, 78 % and 129 

% are less likely to be convicted, respectively, than persons of Danish ethnic origin250. 
 Estonia: according to Open Society Justice Initiative, foreigners are disproportionately repre-

sented in pre-trial detention in Estonia251. 

 France: researchers found that 5.2 % of people born outside of France are held in pre-trial 
detention, compared with 1.8 % of people born in France. It is also possible to observe disparities 
in receiving non-custodial sentences, for instance, foreigners are twice as likely to have their 
cases handled by fast-track proceedings with less procedural rights252. 

 Ireland: the Irish Penal Reform Trust reports that Traveller men are between 5 and 11 times 
more likely to be held in detention than other men; and Traveller women face a risk of impris-
onment as much as 18 to 22 times higher than women belonging to the general population 
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244 Fair Trials (2021), Disparities and Discrimination in the European Union’s Criminal Legal Systems, p.9. 
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246 Observatoire International des Prisons – Section Belge (2016), Notice 2016 – Pour le droit à la dignité des per-
sonnes détenues (For the right to dignity of detainees). 
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cial Discrimination (CERD), p. 12. 

251 Open Society Justice Initiative (2018), When It Comes to Race, European Justice Is Not Blind. 
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Disproportionate representation of people belonging to ethnic groups in (pre-trial) deten-
tion and use of harsher penalties: possible examples from the Member States and beyond  

(thus, comprising nearly 25 % of the female prison population, while Travellers comprise only 
0.6 % of Ireland’s population)253. 

 Italy: Fair Trials reported a significant difference in treatment between migrants from third 

countries who tend to be placed in pre-trial detention and EU nationals who are more likely to 
be subjected to less restrictive measures254. Another study highlights that in 2015, while the 
number of foreigners in detention amounted to 33 %, the percentage of Italians among the 
people arrested was 70.8 %; however, it corresponded to a lower rate in detention (67 %)255. 

 Hungary: approximately 45 % of the prison population self-identified as Roma, though Roma 
people are only around 6 % of the population of Hungary256. Moreover, the Roma population is 
more likely to be held in pre-trial detention, to receive longer sentences and a harsher treatment 

than non-Roma people257. 
 Netherlands: a study shows that the proportion of young people with an ethnic background in 

juvenile prison is significantly higher than expected considering their proportion among crime 

suspects generally258. 
 Portugal: in 2020, the proportion of preventive detention among foreigners was 31.9 %, while 

in the case of Portuguese nationals the proportion falls to 17.7 %259. 

 Spain: foreigners are disproportionately represented in crime rate statistics, or prison popula-
tion statistics260. 

 UK: everyday policing, particularly of ‘Black communities (and especially in the context of the 
so-called War on Terror, some Asian communities)’ is characterised by ‘disproportionate rates 
of stop and search, a greater likelihood of arrest and prosecution as a pre-cursor to longer, more 
punitive prison sentences’261.  

 

The Justicia European Rights Network reported that ethnic profiling existing throughout the 

whole criminal procedure as institutional bias is one of the factors leading to the phenomenon 

that foreigners and migrants are more likely to be detained than released on bail262. Fair Trials 

believes that pre-trial detention is often disproportionately used in case of people of colour and 

non-nationals, because judges and prosecutors apply pre-trial detention standards in a way that 

affects people of colour and foreign nationals unequally. This is sometimes because the person 

is not from the country of accusation and therefore the court assumes that the person will return 

to their own country. In other cases, judges often assume that people are at risk of absconding 

if they do not have a permanent address or come from a lower-income place, or are experiencing 

poverty or other challenges. Similarly, according to the Migration Observatory in Portugal, it is 

possible to observe that foreigners have been subjected to pre-trial detention more often than 

nationals because of their allegedly greater risk of escape and for the type of crime for which 

they are accused263.  
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While these studies offer some insights into why there is a disproportionate representation (in 

casu, in pre-trial detention) there is generally little known about the root causes of a dispropor-

tionate representation of certain racial or ethnic groups in prison. (Unconscious) racial bias and 

direct or indirect racial/ethnic discrimination of the judiciary may be a factor, among others. 

For instance, a Country Report on Non-Discrimination highlighted that judges in Slovakia were 

influenced by racial bias in their decision-making264 and a 2021 Fair Trials report mentions that 

‘[a]fter reviewing 7,500 cases spanning ten years and six jurisdictions, researchers in France 

found that judges were not neutral to the personal characteristics of the person they were sen-

tencing’265. In Romania, a study highlighted that unconscious prejudice could impact crucial de-

cisions taken during criminal proceedings. The study notes that the passivity of judicial bodies 

occurs because of a prejudice they have based on the perceived criminality of the Roma com-

munity266. Similarly in Czechia, a Fair Trials study mentions the importance of the racist pre-

sumption that Roma are “inherently criminal” and its potential influence decisions over detention 

and sentencing267. In a 2013 decision, a judge in Hungary made racially stereotyped remarks as 

she argued that Roma ‘possess a morality that disrespect private property and norms of coex-

istence’268. The National Judicial Ethics Council declared the statement “unethical”, but the judge 

was not sanctioned269. In Czechia, lawyers working closely with Roma reported strong anti-Roma 

bias and deeply rooted prejudices and stereotypes within the criminal justice system270. A 2021 

ENAR report states that attacks against Roma individuals are not properly investigated, in par-

ticular when there is alleged police violence271. The Justicia European Rights Network has noticed 

that in Bulgaria, Spain and Sweden, institutional bias is deeply rooted in the system and are 

reflected in the practices of prosecutors and judges272. While these sources discuss potential 

judicial bias and institutional racism, data is insufficient to allow an assessment of the scale of 

the issue, in particular because of the lack of statistical data. Still, stakeholders consulted for 

this study and literature sources show that racial/ethnic discrimination, or at least perception 

thereof, is less prominent in the justice system. This can be explained by the fact that fewer 

people are in contact with the judiciary than, for example, the police. For instance, a 2021 survey 

shows that in France, among the areas where discrimination/stigmatisation of racialised people 

took place, the fewest cases were in the justice area (3 %), while discrimination by the police 

was of 30 % and in schools 42 %273.  

Another area where racial or ethnic discrimination seems to occur in the justice system relates 

to procedural rights. For example, people of ethnic minorities reportedly face difficulties in 

exercising their right of access to a lawyer and to interpreters to obtain information on their 

procedural rights in their language. In this respect, a Fair Trials report mentions that in Bulgaria, 

Roma people still have issues in contacting a lawyer when they are taken into police custody274. 

The Hungarian Helsinki Committee highlighted in one of its reports that for Roma suspects, 

lawyers were absent in a higher proportion of cases (77 % as opposed to the 69 % of cases of 

non-Roma suspects), and that 65 % of the defence lawyers were notified less than an hour 
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before the beginning of the interrogation as opposed to 40 % for non-Roma defendants275. Ac-

cording to a Hungarian interviewee, a procedural reform in 2018 created an extra obstacle in 

access to a lawyer and justice for Roma people, by making legal representation mandatory in 

most discrimination related lawsuits276. Indigent clients cannot afford to retain a lawyer and the 

legal aid system has practically ceased to exist277. A further obstacle is that even lawyers who 

take up such cases, are less familiar with the specificities of non-discrimination law or prefer to 

challenge a discriminatory measure on procedural grounds instead of its discriminatory nature278. 

ECRI received reports that in Lithuania, courts were not providing interpretation or translation 

for Roma participants279. According to a Greek NGO providing support to refugees and migrants, 

there are failures to provide interpretation during the interrogation phase of the refugees and 

migrants, even to make the arrested person aware of the charges280. Fair Trials indicated in 

2016, that in a review of pre-trial detention cases in Greece, none of them showed evidence of 

translation, while 43 % of people in pre-trial detention at the time were non-nationals281. The 

inability of victims of racial disputes to file a complaint with the authorities has been pointed out 

as well282.  Furthermore, Fair Trials reports that in Bulgaria, Romania and Hungary, some defence 

lawyers openly admitted their reluctance to represent Roma people in case it damages their 

reputation283. These examples point at a potential gap in protection mechanisms for access to 

justice rather than a gap in material scope. 

Analysis of EU and national legal instruments concerning the justice system 

While procedural rights are outside the material scope of the RED, the problems identified are, 

to some extent, covered by the six procedural rights EU Directives284 that set out minimum 

safeguards that the Member States must apply in a non-discriminatory manner. The key relevant 

elements of these Directives are outlined in Box 18 below and are further considered in Section 

2.4 below. 

Box 18: Procedural rights of suspects and accused persons in criminal proceedings 

Procedural rights Directives 

These Directives contain non-regression provisions specifying that nothing contained therein limits 
or derogates from any of the rights and procedural safeguards that are ensured under the European 
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278 Information obtained from a representative of an NGO and a representative of the equality body/Ombudsman, via 

interviews held on 15.02.202 and 16.02.2022, respectively. 
279 Fair Trials (2021), Disparities and Discrimination in the European Union’s Criminal Legal Systems; Council of Europe 

(2009), ECRI (2009), Report on Bulgaria (fourth monitoring cycle). 
280 Information obtained from an NGO representative in Greece via interview held in March 2022. 
281 Fair Trials (2016), A Measure of Last Resort? The practice of pre-trial detention decision making in the EU. 
282 Information obtained from an NGO representative in Greece via interview held in March 2022. 
283 Fair Trials (2022), Justice denied: Roma in the criminal justice system. 
284 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to interpreta-

tion and translation in criminal proceedings; Directive 2012/13/EU of the European Parliament and of the Council of 
22 May 2012 on the right to information in criminal proceedings; Directive 2013/48/EU of the European Parliament 
and of the Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in European 
arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to com-
municate with third persons and with consular authorities while deprived of liberty; Directive (EU) 2016/343 of the 
European Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the presump-
tion of innocence and of the right to be present at the trial in criminal proceedings; Directive (EU) 2016/800 of the 
European Parliament and of the Council of 11 May 2016 on procedural safeguards for children who are suspects or 
accused persons in criminal proceedings; Directive (EU) 2016/1919 of the European Parliament and of the Council 
of 26 October 2016 on legal aid for suspects and accused persons in criminal proceedings and for requested per-
sons in European arrest warrant proceedings. 

https://helsinki.hu/wp-content/uploads/HHC_Last_Among_Equals_2014.pdf
https://helsinki.hu/wp-content/uploads/HHC_Last_Among_Equals_2014.pdf
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Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), the Charter of Fun-

damental Rights of the European Union (Charter), other relevant provisions of international law or the 
law of any Member State which provides a higher level of protection.  

In addition, Recital 65 of Directive (EU) 2016/800 states that Member States should respect and 
guarantee the Directive’s rights without any discrimination based on any ground including race, 
colour and ethnic or social origin. Recital 29 of Directive (EU) 2016/1919 specifies that the Di-
rective should apply to suspects, accused persons and requested persons regardless of their legal status, 
citizenship or nationality. Member States should respect and guarantee the Directive’s rights, without 
any discrimination based on any ground such as race, colour, sex, sexual orientation, language, 

religion, political or other opinion, nationality, ethnic or social origin, property, disability or birth. 

Recitals are not legally binding but have interpretative value. 

 

Despite being regulated, a study from the Justicia European Rights Network mentions a lack of 

proper translation and interpretation services available to people belonging to ethnic groups, as 

well as lack of sufficient information on their rights in their language285. In Estonia, a study 

confirmed the deficiencies in the transposition of the EU Directive on the right to interpretation 

and translation as there is a lack of interpreters in languages rarely used in the country. For 

example, for migrants speaking Arabic, experts noted the poor quality of translation services 

affecting the situation of minorities in the criminal system286.  

While this is not legally binding, reference may also be made to the Commission Recommen-

dation on procedural safeguards for vulnerable persons suspected or accused in crim-

inal proceedings287. According to point 5 of Section 3 of the Recommendation, vulnerable per-

sons who are suspects or accused persons should not be subject to any discrimination under 

national law in the exercise of the procedural rights referred to in the Recommendation. This 

includes enhanced safeguards aimed at ensuring the ability of vulnerable suspects or accused 

persons to understand and effectively participate in criminal proceedings. 

For the sake of completeness, it is also noted that EU law also prohibits racial or ethnic discrim-

ination with respect to victims of crime. Article 1(1) of Directive 2012/29/EU288 specifies that 

victims must be treated in a non-discriminatory manner in all contacts with competent authori-

ties operating in the context of criminal proceedings and that victims’ rights apply in a non-

discriminatory manner. This is relevant in protecting crime victims from racial or ethnic discrim-

ination when they are involved in criminal proceedings. 

When it comes to discrimination by judges or prosecutors in the justice system of the Member 

States, the national anti-discrimination laws of four countries with a horizontal material 

scope applies to judicial authorities as well (Bulgaria, Croatia, Finland, and Slovenia). While 

the Hungarian Equal Treatment Act’s scope is also wide and obliges most of the public entities 

to comply with the requirement of equal treatment in all of their actions (including prison ser-

vices), it provides for certain exceptions to the personal scope, including prosecutors and judges, 

whose decisions and measures taken in the exercise of public authority cannot be investigated 

by the equality body. On the other hand, the Croatian anti-discrimination law explicitly lists the 

‘judiciary and administration’ as an area to which special attention should be paid. As mentioned 

                                                 
285 Justicia, European Rights Network (2019), Disparities in Criminal Justice Systems for Individuals of Different Ethnic, 

Racial, and National Background in the European Union. 
286 Justicia, European Rights Network (2019), Disparities in Criminal Justice Systems for Individuals of Different Ethnic, 

Racial, and National Background in the European Union. 
287 Commission Recommendation of 27 November 2013 

on procedural safeguards for vulnerable persons suspected or accused in criminal proceedings. Recital 1 of the Rec-
ommendation states that its aim is to ‘encourage Member States to strengthen the procedural rights of all suspects 
or accused persons who are not able to understand and to effectively participate in criminal proceedings due to 
age, their mental or physical condition or disabilities (‘vulnerable persons’)’. 

288 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum 
standards on the rights, support and protection of victims of crime. 
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previously, the scope of the Swedish anti-discrimination law covers public employees of author-

ities reporting to the Government, including prosecutors and judges; however, this is limited to 

their behaviour and language use with the public. In Germany, discrimination in relation to 

public law actions by the administration and public bodies, including courts and prosecution 

services, is explicitly prohibited only in the Berlin Land289. General implementation challenges 

that typically arise in applying non-discrimination legislation in the Member States mentioned 

above are described in Box 11 above. 

2.1.1.6 Horizontal considerations – the use of automation including Artificial Intelligence (AI) 

Potential problems with racial or ethnic profiling as identified above may be caused or exacer-

bated by the use of automatic data processing and algorithmic decision-making. For ex-

ample, in the context of anti-fraud investigations, the Dutch Government exacerbated racial 

discrimination by using an algorithmic programme to determine whether claims for childcare 

benefit were potentially fraudulent290. Tax officials wrongly accused thousands of families and 

ordered them to repay childcare allowances, with people from ethnic minorities disproportion-

ately impacted291. In May 2022, the Minister of Finance officially recognised in a letter to the 

House of Representatives that since 2010 the Dutch tax authorities have followed a discrimina-

tory practice292. 

AI technologies may be used to facilitate ‘predictive policing’ in relation to individuals, which 

is a practice where the police profiles people and estimates their likelihood to commit crimes. 

Such practices in effect may target racial minorities for surveillance by law enforcement author-

ities. This is controversial, and rights groups have called for more oversight in the way technol-

ogy is used by authorities in this regard293. A study published by Amnesty International demon-

strated that the Gangs Matrix, a tool meant to identify gang members in the UK produced dis-

criminatory results by targeting people from ethnic minorities294. The system mainly targets 

black people as 78 % of the individuals in the system are black while only 27 % of those respon-

sible for serious youth violence are black295. According to a representative of an NGO in the 

Netherlands, the digital crime anticipation system used by the Dutch police reinforces racial 

discrimination296. In Roermond, the Dutch police run a predictive policing project, the Sensing 

project to prevent and detect potential crimes. The system is said to be based on a biased 

understanding of a particular phenomenon, the concept of ‘mobile banditry’, economic crimes 

committed by foreign groups. Amnesty International pointed out that the system specifically 

targets licence plates of persons with Eastern European nationalities297. In 2012, the Amsterdam 

Municipality started ‘Top600’, an automated risk modelling to profile young people over the age 

of 16 who are the most at risk of committing ‘high-impact crime’298 in the future299. There is 

                                                 
289 Landesantidiskriminierungsgesetz (LADG) (Berlin State Anti-Discrimination Act), 11 June 2020. 
290 Amnesty International (2021), Dutch childcare benefit scandal an urgent wake-up call to ban racist algorithms. 
291 Amnesty International (2021), Dutch childcare benefit scandal an urgent wake-up call to ban racist algorithms. 
292 De Standaard (2022), Nederland geeft racisme toe bij belastingdienst, 30.05.2022; NRC (2022), Kabinet erkent nu 

ook ‘institutioneel racisme’ bij de fiscus. Wat zijn de gevolgen?, 30.05.2022. 
293 Nelson, A. (2021), Pushback against AI policing in Europe heats up over racism fears, Thomson Reuters Founda-

tion; Fair Trials (2021), Automating Injustice: The Use of Artificial Intelligence & Automated Decision-Making Sys-
tems in Criminal Justice in Europe. 

294 Amnesty International (2018), Trapped in the Matrix: Secrecy, stigma and bias in the Met’s Gang Database. 
295 Williams, P, Kind. Eric, (2019), Data-driven Policing: The hardwiring of discriminatory policing practices across Eu-

rope.  
296 Information obtained from a representative of an NGO in the Netherlands via an interview held on 22.02.2022. 
297 Amnesty International (2020), Automated discrimination and mass surveillance in predictive policing in the Nether-

lands, p.40. 
298 Robbery, burglary, aggravated assault, murder/manslaughter or open violence against people. 
299 Fair Trials (2021), Automating Injustice: The Use of Artificial Intelligence & Automated Decision-Making Systems in 

Criminal Justice in Europe, pp. 10-13. 
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significant over-representation of young Moroccan-Dutch, as more than one third of the Top600 

young people are of Moroccan descent300. 

The use of AI-based facial recognition technologies may also cause or exacerbate potential 

discrimination. As regards border controls, for instance, it is reported that facial recognition 

technology may result in the enhanced used of border control mechanisms on the basis of race, 

gender and other demographic characteristics (e.g., it can misrecognise Black women twenty 

times more than White men) and ‘may even entail prohibited discrimination that could lead to 

refoulement’301. A FRA study reports that AI-based facial recognition technologies have ‘higher 

error rates when used on women and people of colour, producing biased results, which can 

ultimately result in discrimination’302. The same study however recognises that ‘there is limited 

information about the way and extent to which the technology is used by law enforcement, and 

about the impact of its use on fundamental rights’ and that ‘not much information is available 

about the actual use of facial recognition technology in the EU’303.  

Out of 63 respondents to the targeted survey carried out for this study, nearly half (29 in total, 

46 %) were of the opinion that Artificial Intelligence technologies exacerbate racial or ethnic 

discrimination. This view was mainly prevalent among equality bodies (11 65 %) and NGOs (7 

64 %). As further examples and supporting information, at least ten survey respondents pointed 

out that the use of AI systems has resulted in systemic bias (e.g., in selecting candidates for job 

interviews, or generating risk profiles for insurance/financial services). One respondent high-

lighted the risk of facial recognition technologies for racial profiling. On the other hand, 11 re-

spondents (17 %) thought AI did not pose problems at all304. Amongst those, one prosecution 

service emphasised that if there is no human factor involved, it reduces the subjectivity. In 

addition, one ministry believed that the use of AI could actually assist in detecting hate speech 

and racist/discriminatory content online. 

The majority of stakeholders interviewed for the study stressed that there are risks related to 

AI technologies. Moreover, nine interviewees highlighted the need to develop a legal framework 

to avoid issues of racial discrimination caused by the use of new technology.  

Analysis of EU and national legal instruments concerning the use of automation in-

cluding AI 

In this respect, reference may be made to the Proposal for a Regulation laying down harmonised 

rules on Artificial Intelligence305 (AI Act). The proposed AI Act includes obligations for testing, 

risk management, documentation and human oversight throughout the AI systems’ lifecycle and 

proposes to subject high-risk AI systems to strict obligations. The imposed obligations, once 

adopted, will contribute to minimising the risk of algorithmic discrimination and protecting the 

right not to be discriminated against in accordance with EU law. Recital 44 underlines the im-

portance of high data quality ‘for the performance of many AI systems, especially when tech-

niques involving the training of models are used, with a view to ensure that the high-risk 

                                                 
300 Fair Trials (2021), Automating Injustice: The Use of Artificial Intelligence & Automated Decision-Making Systems in 

Criminal Justice in Europe, pp.10-13. 
301 Human Rights Council ( 2021), Racial and Xenophobic discrimination and the use of digital technologies in border 

and immigration enforcement, report of the Special Rapporteur on contemporary forms of racism, racial discrimina-
tion, xenophobia and related intolerance, citing Tamir Israel (2020), Facial Recognition at a Crossroads: Transfor-
mation at our Borders & Beyond. 

302 FRA (2019), Facial recognition technology: fundamental rights considerations in the context of law enforcement, 
FRA Focus, p. 4. 

303 FRA (2019), Facial recognition technology: fundamental rights considerations in the context of law enforcement, 
FRA Focus, p.33. 

304 One equality body, four ministries, one NGO, one academic/research organisation, two prosecution services, one 
police authority, and one control organ of the police. 

305 Proposal for a Regulation laying down harmonised rules on artificial intelligence (Artificial Intelligence Act), and 
amending certain Union legislative acts, COM(2021) 206 final.  

https://www.fairtrials.org/sites/default/files/publication_pdf/Automating_Injustice.pdf
https://www.fairtrials.org/sites/default/files/publication_pdf/Automating_Injustice.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-facial-recognition-technology-focus-paper.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-facial-recognition-technology-focus-paper.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

65 

AI system performs as intended and safely and it does not become the source of dis-

crimination prohibited by Union law’. 

The AI Act is relevant to potentially several areas where high-risk AI systems are used. While 

some of these areas are already covered by the RED, others are not (fully) covered by the RED. 

These include the exercise of public authority by law enforcement or judicial authorities; 

migration, asylum and border control management as outlined in Box 19 below. Should 

the proposed AI Act be adopted, as a Regulation its measures would be directly applicable in the 

EU Member States and would contribute towards limiting the potential negative impacts of AI 

technologies on racial or ethnic discrimination. 

Box 19: Proposed AI Act 

AI Act: high-risk AI systems in non-RED areas 

Annex III – High-risk AI systems referred to in Article 6(2) 

‘High-risk AI systems pursuant to Article 6(2) are the AI systems listed in any of the following 
areas: 

[…] 

6. Law enforcement: 

(a) AI systems intended to be used by law enforcement authorities for making individual risk assess-
ments of natural persons in order to assess the risk of a natural person for offending or reoffending 
or the risk for potential victims of criminal offences; 

(b) AI systems intended to be used by law enforcement authorities as polygraphs and similar tools or 
to detect the emotional state of a natural person; 

(c) AI systems intended to be used by law enforcement authorities to detect deep fakes as referred to 

in Article 52(3); 

(d) AI systems intended to be used by law enforcement authorities for evaluation of the reliability of 
evidence in the course of investigation or prosecution of criminal offences; 

(e) AI systems intended to be used by law enforcement authorities for predicting the occurrence or re-
occurrence of an actual or potential criminal offence based on profiling of natural persons as re-
ferred to in Article 3(4) of Directive (EU) 2016/680 or assessing personality traits and characteris-

tics or past criminal behaviour of natural persons or groups; 

(f) AI systems intended to be used by law enforcement authorities for profiling of natural persons as 
referred to in Article 3(4) of Directive (EU) 2016/680 in the course of detection, investigation or 
prosecution of criminal offences; 

(g) AI systems intended to be used for crime analytics regarding natural persons, allowing law en-
forcement authorities to search complex related and unrelated large data sets available in different 
data sources or in different data formats in order to identify unknown patterns or discover hidden 

relationships in the data. 

7. Migration, asylum and border control management: 

(a) AI systems intended to be used by competent public authorities as polygraphs and similar tools or 
to detect the emotional state of a natural person; 

(b) AI systems intended to be used by competent public authorities to assess a risk, including a secu-
rity risk, a risk of irregular immigration, or a health risk, posed by a natural person who intends to 
enter or has entered into the territory of a Member State;  

(c) AI systems intended to be used by competent public authorities for the verification of the authen-
ticity of travel documents and supporting documentation of natural persons and detect non-au-
thentic documents by checking their security features; 

(d) AI systems intended to assist competent public authorities for the examination of applications for 
asylum, visa and residence permits and associated complaints with regard to the eligibility of the 

natural persons applying for a status. 

8. Administration of justice and democratic processes: 
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AI Act: high-risk AI systems in non-RED areas 

(a) AI systems intended to assist a judicial authority in researching and interpreting facts and the law 
and in applying the law to a concrete set of facts.’ 

 

Relevant initiatives were also noted at national-level. For example, in Finland, there is an on-

going investigation concerning the non-discrimination of AI systems306. The Finnish Ombudsman 

highlighted the importance of making a continuous assessment of impacts from the perspective 

of fundamental rights and equality of the use of AI systems307.  In its AI Strategy, Malta makes 

explicit reference to the importance of ensuring the principle of equality, non-discrimination, and 

solidarity in AI operations308.  

2.1.2 Exercise of public authority by bodies other than law enforcement and judicial authori-
ties 

Many of the areas covered by the RED, such as education, supply of goods and services, or social 

protection are administered by public administration bodies and are included in the scope of the 

legislation. However, this only covers the provision of public services falling within the material 

scope of the RED, thus when the public administration provides social advantages, social pro-

tection, education and employment/occupation, as well as when it provides goods available to 

the public or services – within the meaning of Article 57 TFEU309, but not public sector interven-

tions involving ‘the exercise of public authority’310 that would fall outside the RED’s material 

scope.  

This subsection addresses possible discrimination in contacts with bodies of the public ad-

ministration, in their conduct, service provision or decision-making, including acts of 

public authority, beyond the scope of the RED and beyond law enforcement and judicial 

authority covered under the Section 2.1.1 above.  

2.1.2.1 Contacts with public administration beyond the scope of the RED 

The public administration is at the front-line of service delivery311 and some aspects of life be-

yond the scope of the RED may require interaction with public administrations, where citizens 

can face stigma and challenges in complying with formal requirements312. Bureaucratic dis-

crimination would constitute an essential obstacle to equality before the law313. One study 

concluded that bureaucrats might discriminate against minorities through the selective provision 

                                                 
306 Information obtained from a representative of the equality body in Finland via an interview held on 18.02.2022. 
307 Non-Discrimination Ombudsman (2021), The Non-Discrimination Ombudsman’s observations on artificial intelli-

gence’s effects on equality | Non-Discrimination Ombudsman. 
308 Maltese Government (2019), Malta Towards trustworthy AI. 
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ing housing’. The notion of ‘services’ under Article 57 TFEU covers services provided for remuneration and includes, 
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tional or sporting nature. However, the notion of ‘available to the public’ implies that goods or services not adver-
tised to the public fall outside the scope of the RED. Also, a payment is required. 

310 Information obtained from a Spanish legal expert in response to the Commission’s ad-hoc information request 097-
150-27MS-ND-2021-Beyond the RED. 

311 Giulietti, C., Tonin, M., Vlassopoulos, M. (2015), Racial Discrimination in Local Public Services: A Field Experiment 
in the US, IZA DP No. 9290. 

312 Sebastian, J., Van Dooren, W., Rys, S. (2018), Discrimination and Administrative Burden in Public Service Markets: 
Does a Public-Private Difference Exist?, Journal of Public Administration Research and Theory. 

313Adam, Ch., Fernández-i-Marín, J., James, O, Manatschal, A., Rapp, C. and Thomann, E. (2021), Differential discrimi-
nation against mobile EU citizens: experimental evidence from bureaucratic choice settings, Journal of European 
Public Policy, 28:5, p.742-760. 
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of support or a support of substantively lower quality314. The reduction in quality might affect 

minorities’ perceptions of the burdens involved in applying for benefits and impact their decision 

as to whether to apply or not. It could undermine people’s trust in public administration and 

political institutions. Concerns have been raised about substantial challenges faced by the Roma 

population in accessing public services, including burdensome bureaucratic requirements315. 

Since bureaucratic discrimination is a systemic issue, it can affect all areas handled by public 

administration bodies. Therefore, studies and reports do not always differentiate between the 

type of issues that the public administration bodies in question deal with (e.g., issues relating to 

requesting an identity card or domicile; registration of a birth or marriage; or in general when 

in contact with local or national public administrations) and may be of a rather general nature, 

thus also touching upon areas that may already be covered by the RED.  

Several interviewees also pointed to discrimination issues in the area of public administration316. 

Specific examples of possible discrimination in contacts with public authorities in areas not nec-

essarily covered by the RED are highlighted in Box 20 below. 

Box 20: Possible discrimination in contacts with the public administration in areas not neces-
sarily covered by the RED  

Possible discrimination in contacts with the public administration in areas not necessarily 
covered by the RED or in general: examples from selected Member States 

 Croatia: according to a stakeholder consulted for this study, asylum seekers are excluded from 
accessing services, in particular services provided by the Ministry of Interior, when public officials 
refuse to speak English and have discriminatory behaviours on the grounds of race or religion. 
In the absence of strictly established procedures, accessing services by asylum seekers depends 
on the goodwill of the public officials. There is a lack of political will to put in place a system and 

procedures for integrating asylum seekers, alongside racism and discriminatory practices that 
are deeply rooted in Croatian society317.  

 Cyprus: the UNHCR has raised concerns in relation to children of Turkish Cypriots and persons 
of South-East Asian origin that encounter obstacles in obtaining Cypriot citizenship, despite 
meeting the legal requirements318. Furthermore, one stakeholder consulted for this study raised 
concerns over the total exclusion of third-country migrants and asylum seekers from all public 
policies in Cyprus319. 

 Czechia: Roma people are often verbally rejected in public offices without any decisions being 
issued. According to a stakeholder, among the root causes are the lack of acceptance of the 
Roma at society level in general, historical patterns of prejudice, as well as tendencies to publicly 
discriminate, segregate and isolate Roma citizens320.  

 Finland: the services provided by local administration are designed for ‘average’ citizens and 
not adapted to the needs of immigrants or minority groups. Thus, certain issues, e.g., complex 
and long waiting periods for registration of domicile, disproportionately affects certain groups or 

minorities. This issue is currently not analysed adequately to improve the services and make 
them fit better for those groups321. 

 France: the Defender of Rights is frequently called upon to intervene in cases involving the 

administration’s refusal to proceed with Roma or Travellers domiciliation322. Furthermore, the 

                                                 
314 Mikula, S., Montag, J. (2021), Roma and Bureaucrats: A Field Experiment in the Czech Republic.   
315 European Parliament (2019), Scaling up Roma Inclusion Strategies:Truth, reconciliation and justice for addressing 

antigypsyism. 
316 E.g. a research organisation from Croatia, a local city administration from Finland, a ministry from Luxembourg, 

and NGOs from Croatia, Cyprus, Germany, Italy, Slovenia and Slovakia.   
317 Information obtained from a representative of an NGO in Croatia via interviews held on 18.02.2022 and 

04.03.2022.  
318 UNHCR (2019), Compilation Report Universal Periodic Review: 3rd Cycle, 32nd Session, Cyprus, p. 26. 
319 Information obtained from an NGO representative in Cyprus via interview held in February 2022. 
320 Information obtained from an NGO representative in Czechia via interview held on 16.02.2022 
321 Information obtained from a local administration’s representative in Finland via interview held on 17.02.2022. 
322 Défenseur des Droits (2021), Rapport: «Gens du Voyage»: Lever les Entraves aux Droits (Report on travellers : 

lifting barriers to fundamental rights), (on the refusal of domiciliation by the administration). 

https://www.jura.fu-berlin.de/en/forschung/fuels/Events/GLEA-2021/GLEA-2021-Resources/GLEA21_paper_Montag.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
https://www.refworld.org/country,,,,CYP,50ffbce5208,,,0.html
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/rap-gensvoy-num-04.10.21.pdf
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Possible discrimination in contacts with the public administration in areas not necessarily 
covered by the RED or in general: examples from selected Member States 

Roma population still experiences administrative difficulties in registering to vote323 and has 
reported discriminatory decisions taken by public authorities when it comes to building permits 
or the acquisition of land parcels324.  

 Germany: there are no special provisions in the national anti-discrimination law covering racial 
or ethnic discrimination (General Act on Equal Treatment – AGG) in the provision of goods and 
services by public sector institutions325. This means that the AGG does not apply in the case of 
discrimination by public offices and authorities (nevertheless, there is a constitutional guarantee 
of equality that applies). However, this is – at least in part – covered and required by the RED 
as this Directive covers the supply of goods and services, including when they are delivered by 
public sector institutions.  In this context, 66.5 % of 2973 Afro-Census respondents having been 

in contact with German ‘offices and authorities’ in the last two years reported that they experi-
enced discrimination326. A German interviewee also noted that there is a general problem in the 
provision of public services starting with the way people with a migrant background are ad-

dressed by public employees and includes the non-provision of services327. 
 Greece: the Ombudsman´s Office has identified discrimination by the Ministry of Interior and 

municipal civil registries against naturalised non-ethnic-Greek citizens and their descendants. 

This includes the rejection of all requests for changes of names mentioned in the naturalisation 
act and long delays in registering children born to naturalised citizens before their naturalisa-
tion328. Roma citizens also experience difficulties in obtaining official documents, as there is an 
extensive refusal by municipal civil registries to register Roma children, effect civil status 
changes of Roma individuals’ registration or provide civil status certifications (e.g., birth certifi-
cates) that are necessary for the issuance of identity cards, passports, tax registration, etc. 
According to the Ombudsman’s report, such irregular practices of public administration in con-

junction with the Roma housing issue lie at the root of the widespread social exclusion of Roma 
people in Greece329. The Ombudsman also reported on persistent reluctance of local municipal-
ities to issue certificates of Real Estate Tax (TAP), the issuance of which is a precondition for the 
sale of real estate when the buyer is a Roma person330. Furthermore, employees in Tax Authority 
Offices were reported to allegedly refuse to asylum seekers the modification of their residence 

data and to treat them in a degrading way331. 
 Hungary: the municipality of Miskolc offered financial compensation for indigent families (in 

practice, almost exclusively Roma tenants) if they moved out of the municipality. Furthermore, 
it conducted targeted public health and child protection inspections almost exclusively in Roma 
neighbourhoods. The regional court and the court of appeal qualified these practices as harass-
ment based on ethnicity. Discriminatory harassment was also found in the actions of the mayor 
of Mezőkeresztes, who published an open letter to local residents suggesting that they should 
refrain from selling real estate to Roma people332.  

 Italy: specific concerns were raised about the bureaucratic difficulties for the Roma population 
seeking to obtain legal documents. The complexity of bureaucratic procedures added to the 
condition of marginalisation and segregation are considered obstacles to equal treatment333. 
Furthermore, several resolutions adopted by municipalities have targeted asylum seekers and 

                                                 
323 EU- CITZEN Network (2018), Political Participation of the Roma in the European Union, p. 47. 
324 Défenseur des Droits (2021), Rapport: «Gens du Voyage»: Lever les Entraves aux Droits (Report on travellers : 

lifting barriers to fundamental rights), (on the refusal of domiciliation by the administration), p.8. 
325 European network of legal experts in gender equality and non-discrimination (2021), Germany - Country report 

non-discrimination 2021. 
326 Afrozensus (2020), Perspektiven, Anti-Schwarze Rassismuserfahrungen und Engagement Schwarzer, afrikanischer 

und afrodiasporischer Menschen in Deutschland (Perspectives, Anti-Black Racism Experiences and Engagement of 
Black, African and Afrodiasporic People in Germany), p.115. 

327 Information obtained from an NGO representative in Germany via interview held on 01.03.2022. 
328 The Greek Ombudsman, Combatting Discrimination, Special Report 2016, p. 112-3. 
329Greek Ombudsman (2019), Special report 2017/2018, p.42-4; p.35. 
330The Greek Ombudsman, Equal Treatment, Special Report 2020, p. 54-5. 
331 The Greek Ombudsman, Equal Treatment, Special Report 2020, p. 54-5. 
332 Juan Carlos Benito Sánchez (2020), Securing Housing for all in Diverse European Societies. Applying International 

and European Antidiscrimination Law for the Housing Context. 
333 European Parliament (2019), Scaling up Roma Inclusion Strategies : Truth, reconciliation and justice for addressing 

antigypsyism. 

https://ec.europa.eu/info/sites/default/files/5._eu-citzen_-_study_roma_revised_draft.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/rap-gensvoy-num-04.10.21.pdf
https://www.equalitylaw.eu/downloads/5476-germany-country-report-non-discrimination-2021-2-67-mb
https://www.equalitylaw.eu/downloads/5476-germany-country-report-non-discrimination-2021-2-67-mb
https://afrozensus.de/
https://afrozensus.de/
https://www.synigoros.gr/?i=human-rights.en.recentinterventions.585803
https://www.synigoros.gr/?i=equality.en.recentinterentions.
https://www.synigoros.gr/?i=equality.en.recentinterentions.
https://dial.uclouvain.be/pr/boreal/object/boreal:239841
https://dial.uclouvain.be/pr/boreal/object/boreal:239841
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
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Possible discrimination in contacts with the public administration in areas not necessarily 
covered by the RED or in general: examples from selected Member States 

third country nationals. For instance, in September 2017, a number of mayors belonging to the 
party ‘La Lega’ adopted a single model of ‘contingent and urgent resolution’ through which they 
imposed a series of procedural burdens on all private individuals who wished to make their 

properties available for the reception of asylum seekers through agreements with the Prefecture. 
This led to a decision of the Tribunal of Milan condemning the resolution334.  

 Luxembourg: according to a recent report, persons belonging to racial minority groups have 
faced inappropriate behaviours in the context of contacts with a local or national administration 
including difference in treatment335. 

 Romania: in 2020, 177,816 persons over 14 years of age did not have valid IDs. Romani rights 
activists reported that most of these persons were Roma who cannot acquire legal identity doc-

uments because they live in informal settlements and housing. This for instance excludes Roma 
from participating in elections and securing property documents336. The authorities in Romania 
can issue provisional IDs for people who are unable to provide proof of residence; however, their 

validity is limited to one year, and does not really solve the issues stemming from lack of identity 
documents. On the contrary, it can increase discrimination by immediately indicating vulnerabil-
ity (see impacts described under Section 2.3.2.2)337.   

 Slovenia: immigrants face discriminatory treatment by public officials when regularising or ex-
tending their legal status. Usually, it is very difficult for them to resolve administrative issues 
with public official due to their intolerance and unwillingness to support a migrant in accessing 
particular rights. Problems encountered in a specific city’s administrative unit - department for 
foreigners – was documented by a local NGO, namely delays, maltreatment and discrimination 
of foreigners administered in this unit. Similar practices were also noticed in other units pointing 
to an intentional systemic malpractice, while the competent ministry has not adopted any 

measures to prevent such practices338. 
 Spain: minorities seem to face greater obstacles in renewing their residency or work permit. 

The situation is more visible in immigration procedures where 54.3 % of the reported institutional 
racial discrimination occurred339. In 2017, 41 % of the discrimination cases were said to be 
committed by a public agent including, at state, local or regional level340. Furthermore, according 

to a report published by the Spanish equality body in 2020, out of the 813 persons that had 
carried out procedures at the city council, 8 % declared that they experienced racial or ethnic 

discrimination341. 

 

In the targeted online survey carried out for this study, out of the 68 respondents, the ma-

jority (40 in total, 59 %) believed that racial or ethnic discrimination occurs in contacts with the 

public administration (other than law enforcement and judicial authorities, e.g. immigration, tax 

or civil administration), out of which 24 had actual experience/information concerning racial or 

                                                 
334 ASGI12 and W. Chiaromonte, A. Guariso, Discriminazioni e Welfare, in M. Barbera and A. Guariso (2019), La tutela 

antidiscriminatoria. Fonti, strumenti, interpreti, Giappichelli (The anti-discrimination protection. Sources, tools, in-
terpreters, Giappichelli), p. 329 ff.  

335 Ministère de la Famille, de l’Intégration et à la Grande Région (2022), Le racisme et les discriminations ethno ra-
ciales au Luxembourg Rapport d’étude quantitative et qualitative, (Racism and discriminations based on race and 
ethnicity in Luxembourg Qualitative and quantitative study report), p.189/190. 

336US State Department (2021), Romania 2020 Human Rights Report, p.29. 
337 Asociația Carusel, ARAS Timișoara, SASTIPEN și Centrul de Resurse Juridice (2014), Facilitarea accesul la docu-

mente de identitate pentru persoanele vulnerabile (Facilitating access to identity documents for vulnerable people), 
Policy Paper, p. 7. 

338 Information obtained from a local NGO in Slovenia via interview held in February 2022. 
339 SOS Racismo (2018), Informe Anual 2018, Sobre el racismo en el estado español (Yealy report 2018, Racism in 

Spain). 
340 SOS Racismo (2017), Informe Anual 2017, Sobre el racismo en el estado español (Yealy report 2017, Racism in 

Spain). 
341 Consejo para la Eliminación de la Discriminación Racial o Étnica (2020), Percepción de la discriminación por origen 

racial o étnico por parte de sus potenciales víctimas en 2020 (Perception of discrimination based on racial or ethnic 
origin by its potential victims in 2020). 

https://www.asgi.it/banca-dati/?fwp_cerca=comune
https://www.asgi.it/banca-dati/?fwp_cerca=comune
https://mfamigr.gouvernement.lu/fr/actualites/2022/racisme.html
https://mfamigr.gouvernement.lu/fr/actualites/2022/racisme.html
https://www.state.gov/wp-content/uploads/2021/03/ROMANIA-2020-HUMAN-RIGHTS-REPORT.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://sosracismo.eu/wp-content/uploads/2018/11/Informe-prensa.pdf
https://www.sosracismoaragon.es/InformeAnual2017.pdf
https://igualdadynodiscriminacion.igualdad.gob.es/destacados/estudiopercepcion.htm?fbclid=IwAR2XTrp_P1y0xtJchtZ1CoA16z-fgQuCDH-a_zqyC-Mbok5nsbvHrGSialw
https://igualdadynodiscriminacion.igualdad.gob.es/destacados/estudiopercepcion.htm?fbclid=IwAR2XTrp_P1y0xtJchtZ1CoA16z-fgQuCDH-a_zqyC-Mbok5nsbvHrGSialw
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ethnic discrimination in this area342. This view was mostly prevalent among equality bodies (13 

out of 17 that responded to the survey), NGOs (10 out of 11 responding to the survey), and 

academic/research organisations (6 out of 7 responding to the survey). Opinions were mixed 

among ministries, lawyers/bar associations, and other stakeholders. Sixteen stakeholders (24 

%) thought that no discrimination occurs in this area, which was the main opinion among pros-

ecution services (4 out of 6 responding to the survey), ministries (4 out of 12 responding to the 

survey), and police authorities (3 out of 5 responding to the survey). 

In the OPC where the majority of the respondents were EU citizens, 58 % [46 %] indicated at 

least one experience of racial/ethnic discrimination in contacts with a civil registry office or 

municipality. In contacts with the immigration administration, a quarter of the OPC re-

spondents 30 % [25 %] reported at least one incidence. 

Survey respondents were also asked about the main situations in which in their opinion racial 

or ethnic discrimination occurs in contacts with the public administration (other than law en-

forcement and judicial authorities). Most of the 24 respondents that answered this question 

observed it in the form of unfavourable treatment, e.g. when in contact with an authority or in 

the authorities decision-making power (20 in total, 83 %), followed by racial or ethnic profiling, 

excessive/complex bureaucratic requirements, and communication/linguistic difficulties (each 

representing 17 responses – 71 %). Verbal harassment (13 respondents – 54 %) and physical 

harassment (four respondents – 17 %) were also indicated (see Figure 3 below). The provided 

examples were mostly related to cases concerning the Roma community.  

Figure 3: What are, in your/your organisation’s opinion, the main situations in which discrimi-
nation occurs in other contacts with the public administration? (N=24 and 91 total replies) 

 

Regarding the main causes of such discrimination, most survey respondents believed it is 

caused by structural or systemic racism (22 in total, 92 %) and (un)conscious individual bias 

(20 in total, 83 %), followed by individual racism and low level of racial sensitivity and cultural 

awareness training of public officials/civil servants (18 in total, 75 %). As a further explanation, 

one NGO from Slovakia highlighted the structural problem of racism, stemming from individual 

                                                 
342 The question did not differentiate between administrations. When asked to which areas and administrations did 

their answer refer to, respondents addressing this question mentioned areas falling outside the scope of the RED 
(e.g., by tax administrations, immigration authorities, local administration when exercising public authority), but 
also areas within the material scope of the RED (for instance, education, social support services, access to public 
services, such as waste collection, drinking water, central heating, housing). Discrimination by police and immigra-
tion control authorities were also mentioned under this question, while such situations were dealt with under the 
previous section of the survey questionnaire. 
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opinions and biases of people in public administration and other public institutions, but also a 

general negative racial perception towards Roma people. According to a Council of Europe 

study, many factors contribute to hindering Roma people’s access to public services, including 

to legal documents and thus to effective citizenship. These can be forced migration, extreme 

poverty and marginalisation, but also the lack of genuine interest on the part of authorities to 

tackle and resolve the issues343.  

Analysis of EU and national legal instruments concerning contacts with public admin-

istration beyond the scope of the RED 

In the context of bureaucratic procedures, including entry into Member State territory, ref-

erence may be made to the EU Visa Code344 that, as outlined in Box 21 below, contains a 

specific prohibition of racial or ethnic discrimination by consular or central authorities 

when performing their duties. Similarly, the Visa Code prohibits racial or ethnic discrimination 

by staff of external service providers. Its relevance in addressing a gap in protection against 

racial or ethnic discrimination is analysed in Section 2.4 below.  

Box 21: Visa Code  

Visa Code 

Article 39(3) prohibits consular and central authorities’ staff from discriminating against per-
sons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual orienta-
tion. 

The same requirement is stipulated in point (b) of Annex XC with respect to external service provid-

ers that must ensure that their staff ‘do not discriminate against persons on grounds of sex, ra-
cial or ethnic origin, religion or belief, disability, age or sexual orientation’. 

 

As regards access to Member State territory by third-country nationals who are long-

term residents, reference may be made to Directive 2003/109/EC345. Recital 5 states that 

Member States should give effect to the Directive’s provisions without discrimination on the basis 

of several grounds including race, colour, ethnic or social origin and Article 11(1)(h) contains 

a specific requirement for equal treatment of long-term residents with nationals including in 

relation to free access to the entire territory of the host Member State, ‘within the limits provided 

for by the national legislation for reasons of security’. 

Free movement and residence rights of EU citizens and their non-EU family members 

are protected under Directive 2004/38/EC346, Recital 31 of which states that Member States 

should implement the Directive without discrimination between the beneficiaries on a number of 

grounds including race and ethnic or social origin. Article 24(1), highlighted in Box 22 below, 

deals with equal treatment and is relevant where discrimination on racial or ethnic grounds 

intersects with discrimination based on nationality. 

Box 22: Directive 2004/38/EC 

Directive 2004/38/EC on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States 

Article 24(1) states that ‘all Union citizens residing on the basis of this Directive in the terri-

                                                 
343 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.24.  
344 Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July 2009 establishing a Commu-

nity Code on Visas (Visa Code), consolidated text. 
345 Directive 2003/109/EC of 25 November 2003 concerning the status of third-county nationals who are long-term 

residents. 
346 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the 

Union and their family members to move and reside freely within the territory of the Member States. 

https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
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Directive 2004/38/EC on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States 

tory of the host Member State shall enjoy equal treatment with the nationals of that Mem-
ber State within the scope of the Treaty. The benefit of this right shall be extended to family mem-
bers who are not nationals of a Member State and who have the right of residence or permanent resi-

dence.’ 

 

At national level, Box 23 below lists constitutional or anti-discrimination law provisions 

in certain Member States prohibiting discrimination in the conduct of public authorities, including 

bodies of the public administration. This list is not exhaustive as it does not include potential 

sectoral laws or other binding instruments that could apply to discrimination in the exercise of 

public authority by public administration bodies. Findings based on data described in Box 23 are 

summarised in Section 2.4.2. Specific implementation challenges of national rules in this area 

are indicated in Section 2.4.2, while general implementation challenges that typically arise 

in applying non-discrimination legislation in some of the Member States are described in Box 11 

above. 

Box 23: Protection against discrimination in contacts with public administration in the Member 
States 

Protection against discrimination in contacts with public administration in the Member 
States 

 Bulgaria: The Bulgarian Protection Against Discrimination Act347 has a universal scope. It is 
applicable to any and all fields beyond the material scope covered by the RED348. This universal 
ban on discrimination applies to all public authorities, including bodies of the public administra-
tion349. 

 Croatia: the Croatian Anti-Discrimination Act350 also has a wide scope of application in areas 
within and beyond the RED351. Under Article 8, the Act is applicable to the conduct of all state 
bodies, regional and local self-government units as well as legal persons vested with public 
authority352. 

 Estonia: national law prohibiting racial or ethnic discrimination does not apply beyond the ma-
terial scope of the RED. However, relevant constitutional anti-discrimination provisions353 are 
directly applicable in all spheres of life regulated by law354, thus including actions of public ad-

ministration bodies. Victims of discrimination by public administration bodies can bring their 
claims to courts and the Chancellor of Justice355. 

                                                 
347 Закон за защита от дискриминация (Bulgarian Protection Against Discrimination Act (PADA)). 
348 Information provided by a Bulgarian legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED. 
349 European network of legal experts in gender equality and non-discrimination (2021), Bulgaria - Country report non-

discrimination 2021. 
350 Zakon o suzbijanju diskriminacije (Croatian Anti-Discrimination Act), Official Gazette 85/08, 112/12. 
351 Information provided by a Croatian legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED. 
352 European network of legal experts in gender equality and non-discrimination, Croatia - Country report non-discrimi-

nation 2021, p.38.  
353 Article 12 Estonian Constitution: ‘[e]veryone is equal before the law. No one may be discriminated against on the 

basis of nationality, race, colour, sex, language, origin, religion, political or other views, property or social status, 
or on other grounds’. 

354 Information obtained from an Austrian legal expert in response to the Commission’s ad-hoc information request 
097-150-27MS-ND-2021-Beyond the RED. 

355 Information obtained from the Estonian equality body via interview. 

http://lex.bg/bg/laws/ldoc/2135472223
https://www.equalitylaw.eu/country/bulgaria
https://www.equalitylaw.eu/country/bulgaria
https://www.equalitylaw.eu/downloads/5480-croatia-country-report-non-discrimination-2021-1-66-mb
https://www.equalitylaw.eu/downloads/5480-croatia-country-report-non-discrimination-2021-1-66-mb
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Protection against discrimination in contacts with public administration in the Member 
States 

 Finland: the Finnish Non-Discrimination Act356 is applicable to all public activities of the author-
ities, including when using public power357. 

 Germany: while the national anti-discrimination law358 does not apply in the case of discrimi-

nation by public offices and authorities, the Berlin State Anti-Discrimination Act359 provides pro-
tection against discrimination in relation to public law actions by the administration and public 
bodies of the Berlin Land. Nevertheless, the constitutional guarantee of equality binds all public 
offices and authorities in Germany. 

 Hungary: Article 4 of the Equal Treatment Act360 explicitly stipulates that public authorities, 
local and nationality self-governments, bodies providing public services and other organs funded 
from the central budget must comply with the requirement of equal treatment in all of their 

actions and legal relationships361. 
 Latvia: the Constitution outlaws any kind of discrimination and is binding on all public bodies362. 
 Romania: Article 3 of the Romanian Anti-discrimination Law prohibits, among others, refusal to 

ensure legal and administrative public services. This is relevant under this study only to the 
extent that the services in question are not already covered under the RED, which may be the 
case when they are offered free of charge. 

 Slovenia: Article 2(1) of the Slovenian Protection Against Discrimination Act363 states that the 
Act is binding on state bodies, local communities and holders of public authority, as well as legal 
and natural persons who are responsible for ensuring protection from discrimination in all fields 
of exercising public authority, participation in legal transactions and all other areas of their ac-
tivities364. The fields covered by the Act are widely defined and practically cover all aspects of 
life except for private relations between people365.  

 Sweden: Chapter 2, Section 17 of the Swedish Discrimination Act366 prohibits discriminatory 

behaviour or language of public employees (including of public administration bodies) when as-
sisting the public by providing information, guidance, advice or other such help, or having other 
types of contacts with the public in the course of their employment. However, this does not cover 
discriminatory acts when applying a regulation or in taking measures to fulfil their tasks or re-
sponsibilities367. 

 

2.1.2.2 Housing matters not necessarily within the scope of the RED (forced evictions, expulsions and 
residential segregation) 

The RED covers ‘housing’ insofar as there is discrimination in goods or services. Indeed, the 

RED includes the area of ‘access to and supply of goods and services available to the public, 

                                                 
356 Finnish Non-Discrimination Act. 
357 Information provided by a Finnish legal expert to the Commission’s ad-hoc information request 097-150-27MS-ND-

2021-Beyond the RED. 
358 European network of legal experts in gender equality and non-discrimination (2021), Germany - Country report 

non-discrimination 2021. 
359 Landesantidiskriminierungsgesetz (LADG) (Berlin State Anti-Discrimination Act), 11 June 2020. 
360 2003. évi CXXV. törvény az egyenlő bánásmódról és az esélyegyenlőség előmozdításáról (Act 2003 of CXXV on 

equal treatment and on the promotion of equal opportunities), 27 January 2004. 
361 Information provided by a Hungarian legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED. 
362 Information obtained from the Latvian Ombudsman’s Office via interview. 
363 Zakon o varstvu pred diskriminacijo (Protection Against Discrimination Act), 21 April 2016. 
364 European network of legal experts in gender equality and non-discrimination (2021), Slovenia - Country report non-

discrimination 2021. 
365 Information provided by a Slovenian legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED. 
366 Diskrimineringslag (The Discrimination Act), (2008:567). 
367 Preparatory legislative materials Prop. 2007/08:95, p. 286; Information provided by a Swedish legal expert to the 

Commission’s ad-hoc information request 097-150-27MS-ND-2021-Beyond the RED. 
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including housing’. ‘Housing’ is not defined in the Directive; the boundaries of this term have so 

far been barely tested in case law.  

Possible areas of discrimination related to housing include evictions, forced expulsion and 

residential segregation. Several stakeholders368 consulted for this study have pointed to this 

area as an important gap of the RED. This is in line with a 2020 report of the European Network 

of legal experts in gender equality and non-discrimination which states that ‘these issues do not 

necessarily fall within the scope of the Directive’369. This report does not take a position on the 

exact scope of housing covered by the Directive. We acknowledge that it is possible to argue 

that all those aspects mentioned above are covered by the Directive, inasmuch as there is dis-

crimination based on racial or ethnic origin in access to housing and in the exercise of the right 

to housing. In line with the Study’s objectives, however, it is important to highlight the lack of 

clarity of the scope of the RED in this regard.  

In any event, there is evidence that this is an area in which problems occur that may be linked 

to discrimination on racial or ethnic grounds in the exercise of public authority by bodies of 

public administration. It must be noted that evictions can relate also to issues of public au-

thority by law enforcement and judicial authorities. For the sake of consistency, though, the 

issue is included here, among the other issues relating to housing. 

Roma and Travellers are disproportionately affected by discrimination concerning housing mat-

ters. According to a Roma activist, one of the characteristics of anti-Roma racism is the fact that, 

whilst certain violations of housing rights (including evictions and residential segregation) ‘may 

affect non-Roma, these tend to occur more on an individual basis, whereas Roma are collectively 

targeted by local authorities and are subjected, in corpore, to collective discriminatory 

measures’370.  

Evidence of disproportionality in evictions of Roma and Travellers as compared to the general 

population can be seen in data from the Roma and Travellers Survey371. The survey was carried 

out between December 2018 and July 2019. It collected information from 4 659 respondents 

aged 16 years or older who self-identified as Roma or Travellers in five EU countries (Belgium, 

France, Ireland, the Netherlands and Sweden) and the UK. Among the Roma and Travellers 

surveyed, 4 % said that they had been evicted at least once in the past five years, and 8 % 

expected the authorities to evict them or force them to move in the next six months. This can 

be compared with the overall share of the population across the EU experiencing evictions that 

was estimated at 0.14 %. The Figure below provides more detailed data about the five EU coun-

tries covered in the survey. 

                                                 
368 E.g. NGOs from FR, IT, RO, SK (2), EL and HU Ombudsman, academic in SE, and an EU level NGO. 
369 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019, p.  62.   
370 Marian Mandache (2020), A brief insight into the systemic racism Roma face in accessing housing in Romania. 
371 FRA (2020), Roma and Travellers in Six Countries. 

https://op.europa.eu/en/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
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https://www.feantsa.org/public/user/Resources/magazine/2020/Winter%20Roma/Systematic_Racism.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-roma-travellers-six-countries_en.pdf
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Figure 4: Share of the population experiencing evictions from their households during the five 

years preceding the survey 

 
Source: Roma and Travellers Survey, 2020.  

Furthermore, in countries like Cyprus372, Czechia, Estonia373, Portugal, Romania and Slovakia374 

segregationist policies against Roma such as setting physical barriers to separate neighbour-

hoods have been identified375. In its 2017 Concluding Observations on Italy´s report, the CERD 

points out that the 'Roma, Sinti and Camminanti communities continue to live in segregated 

camps or housing areas with substandard accommodation, many unsuitable for human habita-

tion, and in remote areas distanced from basic services, including health care and schools'376. In 

its 2017 Concluding Observations on Slovakia’s report, the CERD urges national authorities to 

‘adopt targeted measures with a view to ending residential segregation affecting Roma, including 

by explicitly prohibiting construction of walls that separate Roma and non-Roma communities, 

and by making accountable local authorities that encourage or adopt segregation policies'377. In 

Bulgaria, the lack of regulation of the Roma ghettoes where houses are not legally recognised, 

deprives Roma from the right of secure home and leads to residential segregation and evictions 

which leave Roma communities without homes378. In Romania, the number of people who live 

in informal settlements in the outskirts of villages and towns is extremely high379. This dispro-

portionately affects members of vulnerable groups, especially Roma, risking forced evictions by 

                                                 
372 In Cyprus, the Council of Europe concluded that the policy of constructing prefabricated housing units for Roma in 

isolated areas promotes a practice of de facto segregation. 

Council of Europe (2016), European Commission Against Racism and Intolerance Report, 5th report 2016, p. 9. 
373 Mägi, Kadi (University of Tartu) (2018), Ethnic residential segregation and integration of the Russian-speaking pop-

ulation in Estonia, PhD thesis.  
374 Slovak National Centre for Human Rights (2017), Report on the observance of human rights including the principle 

of equal treatment in the Slovak Republic for the year 2016, p. 50-54. 
375 Council of Europe (2012), Human rights of Roma and Travellers in Europe.  
376 Committee on the Elimination of Racial Discrimination (2017), Concluding Observations on the combined nineteenth 

and twentieth periodic reports of Italy CERD/C/ITA/CO/19-20 , para. 21.  
377 Committee on the Elimination of Racial Discrimination (2017), Concluding observations on the combined eleventh 

and twelfth periodic reports of Slovakia, CERD/C/SVK/CO/11-12, para. 22.  
378 Савелина Данова-Русинова, (2018), Доклад за за борба с  дискриминацията срещу ромите в България, БХК 

(Report on the Right against Discrimination of Roma in Bulgaria), p.40-41. 
379 Marian Mandache (2020), A brief insight into the systemic racism Roma face in accessing housing in Romania, 

p.36-37. 
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https://www.feantsa.org/public/user/Resources/magazine/2020/Winter%20Roma/Systematic_Racism.pdf
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the authorities, often to isolated areas380. The process of legalising informal houses is cumber-

some, especially for vulnerable people. In 2019, a law was adopted aiming at legalising informal 

housing381; however, it mainly provides for compiling an inventory of informal settlements, but 

it does not eliminate the existing legislative and financial barriers that make the legalisation of 

such settlements a burdensome process382.  

A 2018 study commissioned by the European Commission also points at several cases of hous-

ing segregation in Europe and recommends that 'any public investments into the housing of 

vulnerable groups, particularly Roma, should be driven by desegregation objectives'383. The re-

port recommends that 'procurement of new dwellings with public support should not increase 

the number of inhabitants in segregated areas'384. Similarly, a recent study compiled several 

cases of segregation practices in the allocation of public or social housing in EU countries that 

led to ethnic groups being systematically placed in dwellings situated in specific neighbour-

hoods385. Other specific examples in EU Member States can be found in Box 24 below. These 

sources point to potential racial or ethnic discrimination in these areas.  

According to a book summarising the results of research in 13 European capital cities, socioec-

onomic segregation in European cities appears to be rising386. Race-based and ethnic back-

grounds are often at the root of socioeconomic segregation. However, while socio-economic 

segregation can result from ethnic discrimination, it is a complex phenomenon which can be 

seen as a collective social condition387. Immigrants, often with a certain ethnic or racial back-

ground, are on average less educated and earn lower than average incomes, which makes them 

more likely to end up living in segregated neighbourhoods. Socio-economic segregation largely 

affects Roma people as well. ECRI noted in its latest report on Romania that the socio-economic 

marginalisation of Roma is claimed by stakeholders to be a result of poverty, which is a wide-

spread phenomenon in the country affecting all citizens, but not an issue of discrimination. Nev-

ertheless, ECRI considers that overlooking the discrimination dimension of the problems 

experienced by Roma entails a high risk of denying the real issue and eventually rein-

forces the deeply rooted anti-Roma sentiments at different levels of society388. 

Residential segregation may coincide with what is referred to as ‘environmental racism’389 

where people of colour or ethnic minorities are faced with greater environmental problems, e.g., 

living near polluted land or landfills, often also because of the more difficult socio-economic 

circumstances they are facing. A 2020 report of the European Environmental Bureau identified 

32 cases in Central and Eastern Europe, involving 150 000 people from Roma communities, and 

found that ‘there are three major ways in which Roma are affected by environmental injustice: 

                                                 
380 National Agency for the Roma (2020), Romanian Government Strategy for Citizen Inclusion Romanians Belonging 

to the Roman Minority for the Period 2021-2027, (Draft No. 4, dated 05/11/2020), p.11. 
381 Romania, Law No 151 of 24 July 2019 for the completion of Law no. 350/2001 on spatial planning and urbanism. 
382 Marian Mandache (2020), A brief insight into the systemic racism Roma face in accessing housing in Romania, 

p.36-37. 
383 European Commission (2018). Roma civil monitor project: A synthesis of civil society’s reports on the implementa-

tion of national Roma integration strategies in the European Union, p. 48. 
384 European Commission (2018). Roma civil monitor project: A synthesis of civil society’s reports on the implementa-

tion of national Roma integration strategies in the European Union, p. 48. 
385 Sanchez, B., Securing Housing for all in Diverse European Societies. Applying International and European Antidis-

crimination Law for the Housing Context. 
386 Marcińczak, Musterd, van Ham (2015), Socioeconomic Segregation in European Capital Cities.  
387 Sliver, H., Danielowski, L. (2019), Fighting Housing Discrimination in Europe. 
388 ECRI (2019), Report on Romania (fifth monitoring cycle), p.25. 
389 It was African American civil rights leader Benjamin Chavis who coined the term ‘environmental racism’ in 1982, 

describing it as ‘racial discrimination in environmental policy-making, the enforcement of regulations and laws, the 
deliberate targeting of communities of colour for toxic waste facilities, the official sanctioning of the life-threatening 
presence of poisons and pollutants in our communities, and the history of excluding people of colour from leader-
ship of the ecology movements’. See World Economic Forum (2020), What is environmental racism and how can 
we fight it?. 
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(1) they do not have access to services or have very limited access to clean water, waste col-

lection services, while the surrounding areas benefit from them390; (2) Roma communities are 

often constrained, in the absence of other alternatives, to live and/or work in degraded and 

polluted environments, in contaminated industrial areas, or areas exposed to environmental 

hazards such as floods; and (3) Roma communities are victims of forced evictions from econom-

ically valuable locations that could provide them with access to natural resources such as un-

contaminated land, water, and other utilities’391. A 2022 study on anti-racist environmental 

and housing justice392 highlights that discrimination against poor Roma in access to adequate 

housing in a healthy environment is a manifestation of multiple institutional discrimination, 

and, at the same time, of systemic discrimination. This is because, due to lack of financial 

resources, poor Roma are pushed to live in the cheapest areas in the localities, where corpora-

tions or state companies place polluting units (such as landfills, water treatment plants, etc.). 

Moreover, they have very little or no access to justice, and they are excluded from the local or 

national decision-making concerning housing and environment393. The study claims that envi-

ronmental racism makes forced relocation of people near toxic platforms possible, but also the 

‘construction of poisonous platforms at a short distance from the homes of those who are infe-

riorised, stigmatised, and disregarded both by the majority society in general, and by housing, 

environmental and health policy in particular’394. This is the case for instance in a city in Romania, 

where around 1 500 Roma live in a ghettoised space next to old and new landfills, where ‘resi-

dential areas’ were formed with the contribution of the public authorities, as hundreds of evicted 

Roma have been directed to this area over the past three decades by the local authorities, 

without offering alternative social housing395. The issues described above do not only affect poor 

ethnic communities in Central and Eastern Europe, but also in Western Europe. For example, in 

France, many halting sites for travellers are exposing their residents to environmental issues 

causing health problems. In France, 31 % of travellers are facing environmental issues close to 

their place of residence, whereas for the rest of the population this number is only 15 %. Halting 

sites for travellers in France are often located close to Installations Classified for the Protection 

of the Environment396. 

Box 24: Cases/situations that may point at discrimination in access to housing not necessarily 
falling within the scope of RED 

Cases/situations that may point at discrimination in housing matters that go beyond the 
RED from selected Member States  

 Belgium: non-European migrants in Belgium are likely to face barriers for spatial integration, 
including fewer opportunities of socioeconomic mobility and being subject to cumulative disad-
vantages of negative neighbourhood effects on educational, professional and residential attain-
ment397. 

                                                 
390 N.B. These aspects, i.e. access to basic utilities are covered by the RED. 
391 European Environmental Bureau (EEB) (2020), Pushed to the wastelands: Environmental racism against Roma 

communities in Central and Eastern Europe, cited in Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an 
Anti-Racist Environmental and Housing Justice (in Romania), p.22. 

392 Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an Anti-Racist Environmental and Housing Justice (in Ro-
mania). 

393 Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an Anti-Racist Environmental and Housing Justice (in Ro-
mania), p.19. 

394 Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an Anti-Racist Environmental and Housing Justice (in Ro-
mania), p.8-9. 

395 Information obtained from a representative of a local NGO / academic in Romania, via interview held on 
07.03.2022. See also Căși sociale ACUM!/ Social housing NOW! (2020), Humanitarian, Ecological and Housing Cri-
sis in the Pata Rât Area of Cluj-Napoca, Romania, Input for Report on Covid-19 and Right to Housing, Issued by 
the UN Special Rapporteur on the Right to Adequate Housing, p.2-8. 

396 Défenseur des Droits (2021), Rapport: «Gens du Voyage»: Lever les Entraves aux Droits (Report on travellers : 
lifting barriers to fundamental rights), (on the refusal of domiciliation by the administration), p.13-14. 

397 R. Costa and H. A. G. de Valk (2018), Ethnic and Socioeconomic Segregation in Belgium: A Multiscalar Approach 
Using Individualised Neighbourhoods, p. 231. 
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Cases/situations that may point at discrimination in housing matters that go beyond the 
RED from selected Member States  

 Bulgaria: since the beginning of 2019, hundreds of Roma families have been forced out of their 
homes which have been destroyed as illegal housing398. According to the data collected in 2020 
from 61 % of municipalities, 399 out of all 444 orders (89 %) concerning the demolition of 

residential buildings issued by local administrations relate to the homes of Roma399. Such evic-
tions have occurred in Assenovgrad (June 2017, at least 16 buildings)400; Stara Zagora (July, 
2016, 9 houses); Varna (August 2015, 400 Roma people were left without homes; and March 
2016, 46 houses destroyed); Garmen (June-September 2015, 1 000 persons affected). Forced 
eviction actions reportedly disproportionately affect Roma families401.  

 Croatia: 75 % of Roma households live in segregated settlements with poor living conditions402.  
 Czechia: the number of socially excluded localities increased from 310 with 80 000 inhabitants 

in 2006 to 606 socially excluded localities with 115 000 inhabitants in 2015403. Approximately 
80 % of the population of the localities are Roma404. 

 Denmark: in 2018, the Government introduced a set of legal amendments, which it referred to 

as the ‘ghetto plan’, and which targeted social housing areas. Legislation has severe conse-
quences for many of the persons living in a ‘ghetto’ or ‘hard ghetto’. Since both areas are defined 
as having more than 50 % non-Western residents, these laws arguably target and affect ethnic 

minorities to a large extent. The plan has been criticised for violating laws against ethnic dis-
crimination405. 

 Finland: residential segregation has so far been rather low, but there is evidence of increasing 
segregation in major cities (Helsinki/Helsinki Region, Turku, Tampere). One of the reasons is 
that municipal housing is available on the basis of income criteria, and the share of immigrants 
among low-income population is higher. Despite a strong mixing in housing policy to combat 
segregation i.e., allocating municipal housing and private housing to same areas, there are con-

centrations of municipal housing. Thus, this amounts to residential segregation, which may also 
be contributed to by e.g., the willingness of some ethnic groups preferring to stay together406. 

 France: a 2021 study published by the equality body highlights that Roma people represent a 
disproportionately high share of the population threatened by forced eviction. In fact, 34 % of 
the evictions reported outside of Calais and Grande-Synthe targeted places occupied by Roma 

people or persons considered as Roma407.  
 Greece: there are patterns of housing segregation and discrimination against Roma408. For in-

stance, the municipality of Elefsina issued a decision for the eviction of 16 Roma individuals, 
including minors, accusing them of engaging in dangerous delinquency without taking steps to 

                                                 
398 Кънев, Красимир, Ангелова, Диляна (2019), Престъпления, подбудени от предразсъдъци, БХК (Crime Based on 

Prejudices), p. 18. 
399 Committee on the Elimination of Racial Discrimination (2020), Reports on Discrimination, Segregation and the Right 

to Adequate Housing. 
400 In Български хелзинкски комитет. Правата на човека в България през (2017), г. София, с. 54. Докладът е 

достъпен на.. 
401 Савелина Данова-Русинова, (2018), Доклад за за борба с  дискриминацията срещу ромите в България, БХК  (A 

Report on the Right against Discrimination of Roma in Bulgaria), p. 92. 
402 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019, p.  62.   
403 Supreme Audit Office (SAO) (2021), Výroční zpráva o činnosti NKÚ za rok 2020 (Annual Report of the SAO 2020); 

Supreme Audit Office (2019), Výroční zpráva (Annual Report 2018). 
404 Gabal Analysis & Consulting (2015), Analýza sociálně vyloučených lokalit v ČR (Analysis of socially excluded locali-

ties); FRA (2018), Second European Union Minorities and Discrimination Survey Roma – Selected findings. 
405 The Danish Institute for Human Rights (2021), Parallel Report Denmark – UN Committee on the Elimination of Ra-

cial Discrimination (CERD), p.5-8,  
406 Vaattovaara M. (2018) Alueellinen eriytyminen ja segregaation uhka. Lausunto Eduskunnan tarkastusvaliokunnalle 

(Regional diversification and the threat of segregation, a position paper for the Finnish Parliament), (2018a);   

Kauppinen T. (2019), Maahanmuuttajien asuinolot ja segregaatio (Immigrants’ housing and segregation); Kazi V, 
Alitolppa-Niitamo A & Kaihovaara A (eds.) Kotoutumisen kokonaiskatsaus 2019 (Comprehensive report on immi-
grants’ integration 2019). Tutkimusartikkeleita kotoutumisesta, TEM oppaat ja muut julkaisut 2019: 10, 153 - 165.  
Helsinki: Ministry of Employment and the Economy (in Finnish). 

407 Défenseur des droits, (2021), Rapport pour une protection effective des droits des personnes Roms (Report : to-
wards an effective protection of Roma people’s rights), p.11-14. 

408 European network of legal experts in gender equality and non-discrimination, Greece - Country report non-discrimi-
nation 2021, p. 47  
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https://www.bghelsinki.org/web/files/reports/133/files/(2018)-Dobri-praktiki-za-borba-s-disckriminaciyata.pdf
https://op.europa.eu/en/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
https://www.nku.cz/cz/publikace-a-dokumenty/vyrocni-zprava/vyrocni-zprava-nku-za-rok-2020-id11768
https://www.nku.cz/assets/publikace-a-dokumenty/vyrocni-zprava/vyrocni-zprava-nku-2018.pdf
https://www.esfcr.cz/mapa-svl-2015/www/analyza_socialne_vyloucenych_lokalit_gac.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2016-eu-minorities-survey-roma-selected-findings_en.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/DNK/INT_CERD_IFN_DNK_47004_E.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/DNK/INT_CERD_IFN_DNK_47004_E.pdf
https://www.defenseurdesdroits.fr/fr/rapports/2021/12/rapport-pour-une-protection-effective-des-droits-des-personnes-roms
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
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Cases/situations that may point at discrimination in housing matters that go beyond the 
RED from selected Member States  

find a proper place to relocate them409. A number of relocation schemes for Roma settlements 
are still in progress. In practice, the purpose of most of them is to remove existing Roma settle-
ments from urban areas to isolated areas410. In its 2017 report, the Ombudsman recommended 

that all bodies involved in housing cases (municipalities, police departments, regional authori-
ties, etc.) avoid undertaking any measures of violent expulsion or forced eviction of the Roma 
from their places of residence, underlining the point that their departure from an area requires 
prior actions on the part of the competent services, indicating a specific place of relocation, 
suitable for permanent residence, which would meet the minimum conditions of dignified and 
secure living411. 

 Hungary: in 2011, 1 384 segregated neighbourhoods were identified in 709 settlements (cities, 

towns and villages)412.  
 Malta: the police have been accused of racially targeting migrants and forcefully evicting them 

from their homes413. There are also reports on residential segregation, namely, the ‘forced ghet-

toisation’ of migrants in refugee camps, where appalling conditions are compounded by racial 
profiling and institutionalised discrimination414. 

 Portugal: Roma communities live in inadequate housing conditions and even those who have 

been rehoused live in marginalised neighbourhoods415. This also affects Afro-descendants who 
live in social and illegal neighbourhoods in the Lisbon Metropolitan Area. In most of these places, 
especially when they are far from the urban centres, there are no public services available416. 

 Romania: more than 60 000 Romanian Roma families live in informal settlements in the out-
skirts of villages and towns, without having ownership of the land on which the house is built, 
without having construction permits and documents for their properties (in some cases, without 
identity cards)417. Forced evictions of Roma people by local authorities and their relocation to 

segregated areas had occurred in several cities of Romania, for example, in Piatra Neamt (150 
families in 2001, 35 families in 2006); Miercurea Ciuc (100 people in 2004); Cluj Napoca (300 
people in 2010); Baia Mare (500 people in 2012), Eforie (100 families in 2013), Alba Iulia (104 
families, 2017) and continued even during the Coronavirus pandemic418. However, there is no 
solid and centralised data on evictions, as there is no methodology for recording these. A network 

of organisations fighting for housing rights claim that in this way the phenomenon remains in-
visible, and evictions can take place without control and without holding the public administration 

accountable419.   
 Slovakia: Roma families often live in dwellings constructed over lands that do not have legally 

settled ownership or lands of known owners without their consent420.  Furthermore, according 

                                                 
409 The Greek Ombudsman, Equal treatment Special Report 2017, p. 45-6. 
410 European network of legal experts in gender equality and non-discrimination, Greece - Country report non-discrimi-

nation 2021, p. 47  
411 European network of legal experts in gender equality and non-discrimination, Greece - Country report non-discrimi-

nation 2021, p. 47-48.  
412 Hungarian Government (2021), Magyar Nemzeti Társadalmi Felzárkózási Stratégia 2030, (Hungarian National 

Strategy for Social Inclusion 2030), p. 107-123. 
413 Malta Independent (2019), Police pulling migrants out of their homes is racial profiling and criminalisation. 
414 Repubblika (2020), A Civil Society Movement, Response to Anti-Racism Consultation Document, 19 October 2020, 

p. 5. 
415 Alves, Ana Rita (2018), Working paper #2 Projeto COMBAT: Realojar, despejar, guetizar. Arqueologias de uma vio-

lência obliterada: habitação e racismo nos relatórios nacionais/internacionais (Working paper #2 COMBAT Project: 
Relocate, evict, ghettoise. Archaeologies of an obliterated violence: housing and racism in national/international 
reports), p. 8-25. 

416 Subcomissão para a Igualdade e Não Discriminação, Comissão de Assuntos Constitucionais, Direitos, Liberdades e 
Garantias, Assembleia da República (2019), Relatório sobre Racismo, Xenofobia e Discriminação Étnico-racial em 
Portugal (Report on Racism, Xenophobia and Ethnic and Racial Discrimination in Portugal), p. 25-29.  

417PACT Foundation (2018), Informal housing in Romania, Research report, p. 4. 
418 Marian Mandache (2020), A brief insight into the systemic racism Roma face in accessing housing in Romania; Lib-

ertatea (2020), Sute de oameni evacuati din locuinte chiar de primarii. Legislatia interzice asta! (Hundreds of Peo-
ple Evicted from Their Homes by the Mayoralties. The Law Forbid This!); Blocul pentru Locuire (2019), Report on 
forced evictions in Romania during the period 2008 – 2017.  

419 Blocul pentru Locuire (2019), Report on forced evictions in Romania during the period 2008 – 2017. 
420 Slovak National Centre for Human Rights (2018), Report on the observance of human rights including the principle 

of equal treatment in the Slovak Republic for the year 2017, p. 44-47; See also Slovak National Centre for Human 

https://www.synigoros.gr/?i=equality.en.recentinterentions.541056
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
https://www.equalitylaw.eu/downloads/5488-greece-country-report-non-discrimination-2021-1-37-mb
https://ec.europa.eu/info/sites/default/files/mntfs2030.pdf
https://www.independent.com.mt/articles/2019-09-01/local-news/Police-pulling-migrants-out-of-their-homes-is-racial-profiling-and-criminalisation-6736212935
https://repubblika.org/wp-content/uploads/2020/10/repubblika-22oct2020.pdf
https://www.ces.uc.pt/ficheiros2/files/Alves%202018%20Realojar%2C%20despejar%2C%20guetizar.pdf
https://www.ces.uc.pt/ficheiros2/files/Alves%202018%20Realojar%2C%20despejar%2C%20guetizar.pdf
https://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c324679626d56304c334e706447567a4c31684a53556c4d5a5763765130394e4c7a464451554e455445637655306c4f5243394562324e31625756756447397a51574e3061585a705a47466b5a554e7662576c7a633246764c7a45335a6a637a4d4455784c574d305a5759744e47497a4e5331684e7a67314c574d78596a63355a6a526d595442684d6935775a47593d&fich=17f73051-c4ef-4b35-a785-c1b79f4fa0a2.pdf&Inline=true
https://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c324679626d56304c334e706447567a4c31684a53556c4d5a5763765130394e4c7a464451554e455445637655306c4f5243394562324e31625756756447397a51574e3061585a705a47466b5a554e7662576c7a633246764c7a45335a6a637a4d4455784c574d305a5759744e47497a4e5331684e7a67314c574d78596a63355a6a526d595442684d6935775a47593d&fich=17f73051-c4ef-4b35-a785-c1b79f4fa0a2.pdf&Inline=true
https://locuireinformala.ro/wp-content/uploads/2019/11/Research-report_Informal-Housing-in-Romania_EN.pdf
https://www.feantsa.org/public/user/Resources/magazine/2020/Winter%20Roma/Systematic_Racism.pdf;
https://www.libertatea.ro/opinii/sute-de-oameni-evacuati-din-locuinte-chiar-de-catre-primarii-in-plina-pandemie-legislatia-interzice-asta-3293813
https://www.academia.edu/44064354/Raport_asupra_evacu%C4%83rilor_for%C8%9Bate_din_Rom%C3%A2nia_2008_2017
https://www.academia.edu/44064354/Raport_asupra_evacu%C4%83rilor_for%C8%9Bate_din_Rom%C3%A2nia_2008_2017
https://www.academia.edu/44064354/Raport_asupra_evacu%C4%83rilor_for%C8%9Bate_din_Rom%C3%A2nia_2008_2017
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2017.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2017.pdf
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Cases/situations that may point at discrimination in housing matters that go beyond the 
RED from selected Member States  

to civil society organisations, public policies adopted to address the problem of housing for Roma 
communities in practice increase or preserve residential segregation as the flats of lower stand-
ard for marginalised Roma are almost exclusively constructed on the outskirts of municipalities 

and sometimes even in segregated and/or isolated areas421. 
 Spain: around 60 000 Roma people live in substandard housing, of which it is estimated that 

nearly 11 300 live in slums. These homes are often located in places where they are particularly 
vulnerable to violation of their rights, where unlawful evictions take place. In some areas and 
neighbourhoods, such as Cañada Real (Madrid) recently, evictions of Roma families have taken 
place with no respect for the statutory procedure or procedural safeguards in place for evictions, 
leaving the affected families utterly defenceless due to their ignorance of the administrative 

procedures in which those evictions should take place422. 
 Sweden: residents who may be described as “non-white”, “people of colour”, “people of non-

European descent” or “people with a non-European background” are overrepresented in low-

income public housing or former public housing and so-called “vulnerable areas”, with well-doc-
umented “white flight”. This has led to racially segregated housing areas, especially around 
larger Swedish cities423. 

 

Respondents to the targeted online survey undertaken for this study were asked to what 

extent they think racial or ethnic discrimination takes place in the exercise of public authority 

beyond law enforcement and judicial authority, in areas potentially not covered by the material 

scope of the RED. The majority of the respondents (38 in total, 59 %) observed racial or ethnic 

discrimination in housing matters that may go beyond the RED, such as evictions or residential 

segregation. The OPC asked about experiences of evictions from the place of living. Around 

16 % [15 %] of the respondents reported such experiences. 

Analysis of EU and national legal instruments concerning housing matters not neces-

sarily within the scope of the RED 

As regards residential segregation and forced evictions, reference may be made to the 

Council Recommendation on Roma equality, inclusion and participation424. Although Recommen-

dations are not legally binding and would not alone address gaps in protection from racial or 

ethnic discrimination, they have political weight. The Recommendation’s relevance is limited to 

where potential racial or ethnic discrimination concerns Roma. Its Recital 13, the Recommenda-

tion recognises that ‘[d]uring the COVID-19 pandemic, excluded and disadvantaged Roma com-

munities have been exposed to severe negative health and socioeconomic impacts, which risks 

further aggravating existing inequalities and the risk of poverty and social exclusion’. It ‘advo-

cates reducing structural inequalities faced by Roma’ and ‘by eliminating the high levels of eco-

nomic precariousness, overcrowded households, segregated settlements or camps’. One of 

the sectoral objectives established by the Recommendation relates to access to adequate de-

segregated housing as set out in Box 25 below. 

                                                 
Rights (2019), Report on the observance of human rights including the principle of equal treatment in the Slovak 
Republic for the year 2018, p. 26-28. 

421 Európska komisia (2019), Monitorovacia správa občianskej spoločnosti o implementácii národnej stratégie in-
tegrácie Rómov na Slovensku – Zhodnotenie pokroku v kľúčových oblastiach stratégie (Monitoring report of the 
civil society on implementation of the national strategy of Roma integration in Slovakia – Assessment of achieve-
ments in key areas of the strategy), p. 41. 

422 Fundación Secretariado Gitano (2019), Discriminación y Comunidad Gitana, Análisis de la discriminación en el ac-
ceso a la vivienda. Presentación de 334 casos de discriminación Avances, buenas prácticas y jurisprudencia Casos 
de litigio estratégico de la FSG (Discrimination and the Roma Community. In Depth Analysis of discrimination in 
Access to housing), p. 43-46. 

423 Information obtained from an academic in Sweden via interview held on 22 February 2022. 
424 Council Recommendation of 12 March 2021 on Roma equality, inclusion and participation. 

https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2018.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2018.pdf
https://cps.ceu.edu/sites/cps.ceu.edu/files/attachment/basicpage/3034/rcm-civil-society-monitoring-report-2-slovakia-2018-eprint-fin-sk.pdf
https://cps.ceu.edu/sites/cps.ceu.edu/files/attachment/basicpage/3034/rcm-civil-society-monitoring-report-2-slovakia-2018-eprint-fin-sk.pdf
https://www.gitanos.org/upload/08/66/Informe_de_discriminacio__769_n_FSG_2019__ingles_.pdf
https://www.gitanos.org/upload/08/66/Informe_de_discriminacio__769_n_FSG_2019__ingles_.pdf
https://www.gitanos.org/upload/08/66/Informe_de_discriminacio__769_n_FSG_2019__ingles_.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
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Box 25: Recommendation on Roma equality, inclusion and participation 

Council Recommendation of 12 March 2021 on Roma equality, inclusion and participation 

Point 10 deals with sectoral objectives regarding access to adequate desegregated housing and 
essential services. It states that Member States should ensure equal treatment of Roma people in 
access to adequate desegregated housing through a number of measures including, for example: 

 ‘measures to monitor, prevent and combat any spatial segregation and promote de-
segregation by drawing up concrete plans to tackle housing issues with the involvement of local 
communities and affected Roma communities’; 

 ‘measures to prevent forced evictions by promoting early warning and mediation, to organ-
ise support for people at risk of eviction and, when necessary, to provide adequate alternative 
housing, focusing particularly on families’; 

 ‘measures to improve the living conditions of Roma people, to prevent and to tackle the 
negative health impact of exposure to pollution and contamination’. 

 

With specific reference to beneficiaries of international protection reference may be made 

to the requirement for Member States to implement policies aimed at preventing discrimination 

of beneficiaries of international protection and at ensuring equal opportunities regarding access 

to accommodation within Directive 2011/95/EU425 (see Box 26 below and Section 2.4 below). 

Box 26: Directive 2011/95/EU  

Directive 2011/95/EU on standards for the qualification of third-country nationals or state-
less persons as beneficiaries of international protection, for a uniform status for refugees or 
for persons eligible for subsidiary protection, and for the content of the protection granted 

Article 32(1) requires Member States to ensure that beneficiaries of international protection have ac-

cess to accommodation under equivalent conditions as other third-country nationals legally 
resident in their territories. In accordance with Article 32(2), while national practices of dispersal of 
beneficiaries of international protection are allowed, Member States must ‘endeavour to implement 
policies aimed at preventing discrimination of beneficiaries of international protection and at 
ensuring equal opportunities regarding access to accommodation.’ 

 

Finally, the Proposal for a Regulation on standards for the qualification of third-country nationals 

or stateless persons as beneficiaries of international protection, for a uniform status for refugees 

or for persons eligible for subsidiary protection426, also contains a specific requirement for ben-

eficiaries of international protection to have access to accommodation under the same conditions 

as other third-country nationals legally resident in the Member States alongside a specific re-

quirement for national dispersal practices to be carried out without discrimination and to ensure 

equal opportunities in access to accommodation (see Box 27 below and Section 2.4 below).  

Box 27: Proposal for a Regulation on beneficiaries of international protection 

Proposal for a Regulation on standards for the qualification of third-country nationals or 
stateless persons as beneficiaries of international protection, for a uniform status for refu-
gees or for persons eligible for subsidiary protection and for the content of the protection 
granted 

                                                 
425 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the 

qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uni-
form status for refugees or for persons eligible for subsidiary protection, and for the content of the protection 
granted (recast).  

426 Proposal for a Regulation on standards for the qualification of third-country nationals or stateless persons as benefi-
ciaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection 
and for the content of the protection granted and amending Council Directive 2003/109/EC of 25 November 2003 
concerning the status of third-country nationals who are long-term residents, COM/2016/0466 final - 2016/0223 
(COD). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
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In accordance with Article 37(1) beneficiaries of international protection must have access to accom-

modation under conditions equivalent to those applicable to other third-country nationals le-
gally resident in the territories of the Member States who are in a comparable situation. Article 37(2) 

requires national dispersal practices of beneficiaries of international protection to be carried out ‘to the 
extent possible without discrimination of beneficiaries of international protection and shall en-
sure equal opportunities regarding access to accommodation.’ 

 

At national-level, as described in Box 23 above, five Member States’ anti-discrimination legis-

lation (Bulgaria, Croatia Finland, Hungary, and Slovenia) is applicable inclusively to the 

conduct and decision making of the public administration bodies, thus also in relation to housing 

matters that would not necessarily fall within the RED’s scope. Out of these, the Croatian Anti-

Discrimination Act explicitly enumerates areas to which special attention is to be paid. Housing 

is listed as a stand-alone field, thus not being restricted to ‘access to and supply of goods and 

services available to the public’, as in the RED. In addition, the Act regulates segregation as a 

special form of discrimination, defining it as a forced and systematic separation of persons on 

any of the discrimination grounds427. The Bulgarian Protection Against Discrimination Act also 

defines racial segregation as a form of discrimination. However, it requires the segregation to 

be ‘compelled’, which is contrary to the Directives' definition of direct discrimination428. Similarly, 

Article 10(2) the Hungarian Equal Treatment Act claims that ‘segregation is a behaviour aimed 

at separating individuals or a group of persons from other individuals or another group of persons 

in a comparable situation, based on a protected characteristic, without an express authorisation 

set out in an Act of Parliament’429. Though when defining segregation, these laws do not ex-

pressly refer to housing, it is implied that it applies to residential segregation as well, considering 

that the material scope of these laws are applicable to any areas. In other Member States, e.g., 

in Latvia and Estonia, even if discrimination is not separately prohibited in all fields of public 

administration, the constitutional prohibition is interpreted as covering discrimination in any area 

by any public body; and in Germany, the constitutional guarantee of equality binds all public 

bodies. 

Furthermore, the Romanian anti-discrimination law regulates as a separate material area the 

‘freedom of movement and right to freely choose a residence’, implicitly forbidding forced evic-

tions and residential segregation430. In addition, the Romanian anti-discrimination law forbids 

discriminatory behaviour violating the ‘right to dignity’431, and this provision has been invoked in 

cases where the other legal provisions of the law were not fully sufficient, for example in the 

                                                 
427 Article 5, Zakon o suzbijanju diskriminacije (Croatian Anti-Discrimination Act), Official Gazette 85/08, 112/12. 
428 Information provided by a Bulgarian legal expert, in response to the Commission’s ad-hoc information request 097-

150-27MS-ND-2021-Beyond the RED. 
429 Act 2003 of CXXV on equal treatment and on the promotion of equal opportunities, 27 January 2004. 
430 Article 12-13 of Ordonanta nr. 137 din 31 august 2000 privind prevenirea și sancționarea tuturor formelor de dis-

criminare (Government Ordinance 137/2000 on the prevention and sanctioning of all forms of discrimination), 
namely ‘activities or behaviours aimed at displacing or sending away a person or a group of persons from a neigh-
bourhood or a building’, or ‘actions consisting of threats, coercion, use of force or any other means of assimilation, 
resettlement or colonisation of persons, in order to change the ethnic, racial or social composition of a zone of the 
country or of a locality’, as well as ‘any conduct consisting in causing persons or groups of persons belonging to a 
particular race, nationality, ethnic group or religion, or to a community, to leave their traditional place of residence, 
to be deported or to make their living conditions more difficult, with the aim of achieving the abandonment of their 
traditional place of residence without their consent’. 

431 Behaviours exhibited in public, having a nationalist and chauvinist nature, inciting to racial or national hatred or 
that behaviour aimed or intended to offend the dignity or create an intimidating, hostile, degrading, humiliating or 
offensive environment, which is directed against a person, a group of persons or a community, if the deed does not 
fall under the incidence of criminal law. 

https://njt.hu/translation/J2003T0125P_20210301_FIN.PDF
https://legislatie.just.ro/Public/DetaliiDocument/24129
https://legislatie.just.ro/Public/DetaliiDocument/24129
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case of a dividing wall built by the Baia Mare local authorities, segregating the Roma commu-

nity432.   

A stakeholder fighting for housing justice in Romania confirmed that in the anti-discrimination 

law the area of housing is well covered, and the law provides for measures which one might use 

in legal procedures to critically address racial discrimination in housing matters, even beyond 

the RED433. However, in practice, the courts do not have recourse to the anti-discrimination 

legislation when it comes to e.g., forced eviction, but apply the sectoral laws, e.g., laws protect-

ing private and public property or laying down rules for authorisations in constructions. These 

laws do not include explicit provisions prohibiting discrimination or social marginalisation; there-

fore, ‘if an eviction initiative in the court starts, usually it ends with the decision of evictions and 

demolitions’434. Furthermore, despite Romania being signatory to international treaties providing 

for the right to housing, in the experience of the stakeholder mentioned, there are a very few 

judges who are willing to directly apply international law435. Thus, Roma people being evicted or 

residentially segregated do not have access to social justice and cannot exercise their socio-

economic rights436. The Romanian equality body in also competent to investigate and decide on 

eviction and residential segregation cases ex officio or based on complaints. For example, in 

forced eviction case of Roma people the equality body decided that the eviction of a large 

number of persons who belong to a disfavoured category, without taking into consid-

eration measures adapted to their needs, without taking the necessary measures to 

relocate these persons in dwellings which would ensure the minimum standard of liv-

ing, constitutes discrimination437. However, the sanctions that the equality body can issue 

(e.g., fines, obliging the public authority to publish the decision finding discrimination on their 

website) are not very effective, since the fines are paid from the public budget and publication 

of the decision on the local administration’s website has limited effect438.  

According to a 2016 report on the right to housing and homelessness prevention in the context 

of evictions439, ‘the CJEU and ECtHR have examined the legal basis and procedural adequacy of 

evictions in a number of Member States. […] However, it has become clear that the protection 

arising from EU and international instruments is applied in a fragmentary and often inconsistent 

manner, thus denying EU citizens equal access to their rights’440. The report looked into the 

relevant case-law and found that the ECtHR has developed a complex jurisprudence on the 

balance between the rights of property owners and respect for the rights to ‘home’ of persons 

being evicted (under Article 8 ECHR)441. Respect for the home under Article 8 ECHR can also be 

                                                 
432 European network of legal experts in gender equality and non-discrimination (2021), Country report Romania, Non-

discrimination, Transposition and implementation at national level of Council Directives 2000/43 and 2000/78, p. 
97. 

433 Information obtained from a housing rights activist / representative of a local NGO / academic in Romania via inter-
view held on 07.03.2022. 

434 Information obtained from a housing rights activist / representative of a local NGO / academic in Romania via inter-
view held on 07.03.2022. 

435 Information obtained from a housing rights activist / representative of a local NGO / academic in Romania via inter-
view held on 07.03.2022. 

436 Information obtained from a housing rights activist / representative of a local NGO / academic in Romania via inter-
view held on 07.03.2022. 

437 See Decision 454 of 19 November 2018 of the National Council for Combating Discrimination, upheld by the Alba 
Iulia Court of Appeal, Decision 1293 of 25 November 2020. 

438 Information obtained from a housing rights activist / representative of a local NGO / academic in Romania via inter-
view held on 07.03.2022. 

439 Human European Consultancy, School of Law, National University of Ireland Galway, FEANTSA (2016), ‘Pilot project 
- Promoting protection of the right to housing - Homelessness prevention in the context of evictions’. 

440 Human European Consultancy, School of Law, National University of Ireland Galway, FEANTSA (2016), ‘Pilot project 
- Promoting protection of the right to housing - Homelessness prevention in the context of evictions’, p. 192. 

441 See for example, Yordanova and Others v Bulgaria; Connors v the United Kingdom; Ceesay and Others v Spain; 
Ćosić v Croatia; Stankova v Slovakia; Chapman v the United Kingdom, cited in Human European Consultancy et al. 
(2016), ‘Pilot project - Promoting protection of the right to housing - Homelessness prevention in the context of 
evictions’, pp. 3-4 and 36.  

https://www.equalitylaw.eu/downloads/5492-romania-country-report-non-discrimination-2021-1-34-mb?fbclid=IwAR1LSu9lP_EXr5TiNW6AJLwe4RdpEA9YYpx-XiA-xm0Jfop9dO3qvg--HnA
https://www.equalitylaw.eu/downloads/5492-romania-country-report-non-discrimination-2021-1-34-mb?fbclid=IwAR1LSu9lP_EXr5TiNW6AJLwe4RdpEA9YYpx-XiA-xm0Jfop9dO3qvg--HnA
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
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invoked when public authorities enforce repossessions or evictions, or even when ruling on illegal 

evictions442. A few eviction-related cases have been considered by the CJEU as well, in particular 

in the context of agreements complying with EU consumer law443. 

2.1.3 Use of public space 

Discrimination also seems to occur when racial or ethnic origin is seen as a threat or raises 

suspicion in public places. Such a prejudiced vision could lead to racial discrimination, including 

harassment, by public authorities or security officers, as well as by ordinary citizens444.  This 

may occur when minorities are excluded from public places or facilities of general use on the 

basis of race or ethnicity; or when the freedom of movement of some groups is restricted in 

some municipalities’ public spaces. Beyond the issue of racial profiling by law enforcement offi-

cials (see Section 2.1.1 above), discrimination in use of public space can occur when citizens are 

specifically targeted by control or harassed in public transportation because of their ethnic or 

racial origin445.  

Certain groups, such as Muslim women wearing headscarves, burqas or niqabs are particularly 

affected by discrimination in public places446. Those who have said to be discriminated against 

in public spaces often feel unsafe and avoid specific places or events. Profiling and prejudice may 

also lead to persons belonging to racial or ethnic minorities being more likely to being targeted 

by administrative fines for use of public spaces (14 out of 20 survey respondents believed that 

racial or ethnic discrimination by public actors leads to increased administrative checks or fines 

when using public space, including public transport). It should be noted that insufficient data are 

available to assess the scale of racial and ethnic discrimination in public spaces by public author-

ities or ticket inspectors and that further research is needed in this area. Box 28 below shows 

mainly examples of possible discrimination by security officers/guards or ordinary citizens. 

Box 28: Signs of discrimination in the use of public spaces 

Signs of discrimination in the use of public spaces: examples from selected Member States 

 Austria: according to a stakeholder, discrimination and harassment by ordinary citizens on 
grounds of racial or ethnic origin (e.g., against women wearing headscarves, burqa or niqab) 
occurs in public places (clubs, restaurants and recreational places) and in public and private 
transportation. The cause of such harassment is racial prejudice447.  

 Bulgaria: a stakeholder remarked that, within the last decades, a ‘radical neo-Nazi nationalist 
populist wave’ has emerged in Bulgaria which gradually started to exclude Roma from society 
and to deny them access to public spaces. The stakeholder called this phenomenon a ‘symptom’ 
of institutional racism which did not exist before448. 

 Finland: a 2018 study found evidence of ethnic profiling carried out, for instance, by security 
officers and bouncers in urban spaces (e.g., streets and parks, railway and metro stations, etc). 

                                                 
442 See for example Buckley v the United Kingdom. 
443 See for example Case C-415/11 Aziz v Caixa d´Estalvis de Catalunya; Case C-169/14 Sánchez Morcillo; Case C-

34/13 Monika Kušionová v SMART Capital, a.s., cited in Human European Consultancy et al. (2016), ‘Pilot project - 
Promoting protection of the right to housing - Homelessness prevention in the context of evictions’, p.32. 

444 Council of Europe (2020), Rapport Lutter contre le racisme et la discrimination raciale à l’égard des personnes d’as-
cendance africaine en Europe (Report on Combating racism and racial discrimination against people of African de-
scent in Europe), p.4. ; Hoover F.A., Lim T.C (2020), Examining privilege and power in US urban parks and open 
space during the double crises of antiblack racism and COVID-19, Socio-Ecological Practice Research; Bloomberg, 
Brentin Mock (2020), The Toxic Intersection of Racism and Public Space. 

445 Confédération fédérale contre le racisme CFR, Guide juridique contre la discrimination raciale. Transports publics 
(Legal guide against racial discrimination. Public transport). 

446 Information obtained from a representative of a of an EU-level NGO via interview held on 02.03.2022. See also 
Open Society Justice Initiative (2021), Restrictions on Muslim Women's Dress in the 27 EU Member States and the 
United Kingdom. 

447 Information obtained from a representative of a ministry in Austria via interview held in March 2022.  
448 Information obtained from a an academic in Bulgaria via interview held on 11.02.2022.  

https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://rm.coe.int/lutter-contre-le-racisme-et-la-discrimination-raciale-a-l-egard-des-pe/1680a1c0d2
https://rm.coe.int/lutter-contre-le-racisme-et-la-discrimination-raciale-a-l-egard-des-pe/1680a1c0d2
https://www.bloomberg.com/news/articles/2020-05-26/amy-cooper-exposes-green-space-s-race-problem
https://www.rechtsratgeber-rassismus.admin.ch/differents_domaines/f192.html
https://www.justiceinitiative.org/publications/restrictions-on-muslim-women-s-dress-in-the-27-eu-member-states-and-the-united-kingdom
https://www.justiceinitiative.org/publications/restrictions-on-muslim-women-s-dress-in-the-27-eu-member-states-and-the-united-kingdom
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Signs of discrimination in the use of public spaces: examples from selected Member States 

The study indicates that the security guards are experienced as the biggest problem in relation 
to ethnic profiling. This is supported both by the interview and the survey data. In the survey, 
young respondents of Somalian backgrounds reported having been the target of actions by se-
curity guards nearly ten times, and young persons with Middle Eastern backgrounds nearly six 

times as often as the Finnish majority youth, without an apparent reason. Finnish Roma com-
monly experienced ethnic profiling by bouncers and security guards449.  

 Germany: a large majority of the respondents to the Afrozensus survey reported being discrim-
inated against by security staff in the last two years, on the grounds of skin colour (85.2 %) and 
racial or ethnic origin (80.2 %)450. Furthermore, a 2021 report shows that people seeking advice 
from the Federal Anti-Discrimination Agency reported what they perceived to be racist discrimi-
nation or discrimination on the basis of ethnic origin in the context of ticket controls. Those 

seeking advice had the feeling that in buses, trams and local transport they were controlled by 
employees or security staff only on the basis of their skin colour or an ascribed ethnic origin451. 

 Greece: the Greek Ombudsman reported on cases of discrimination based on ethnic origin by 

air carrier’s security personnel during controls452, and biased security checks in three airports in 
Greece against passengers due to their racial background453.  

 Latvia: a 2015 study on the experiences of third country nationals in Latvia revealed that the 

most frequent situation in which the respondents had experienced discriminatory attitudes was 
on the street or in the public transport (21.5% of those surveyed). The study shows that those 
with pronounced visual differences from local people and citizens of other third countries are 
more likely to have such experiences, which indicates manifestations of racial discrimination in 
Latvia454. 

 Netherlands: according to a local stakeholder, in a city of the Netherlands, discrimination in 
public spaces of coloured people is common, e.g. they are discriminated against when they are 

in public spaces. This usually affects groups of men with a North African background and/or 
Muslims. Refugees are also being discriminated against by Dutch people, in particular in public 
transport in the area where a refugee centre is placed, requiring the presence of additional 
security guards because of aggression towards some asylum seekers455. 

 Romania: the Mayor’s Office of Timisoara city manifested his intention to forbid in an express 

manner any broadcast and performance of songs with Turkish/Balkan influences (‘manele’) in 
public areas of Timisoara. The National Council for Combating Discrimination considered this a 

discriminatory action and an infringement of the right to dignity and issued an administrative 
warning456. 

                                                 
449 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped. 

Ethnic profiling in Finland, SSKH Notat 2/2018, Helsinki: Helsingin yliopisto. (The study is available in English and 

Finnish. The study made use of several kinds of quantitative and qualitative methods and data: individual and fo-
cus group interviews, participatory observation, and survey questionnaires. Altogether 185 persons were inter-
viewed. 145 belonged to ethnicised/racialised minorities and were interviewed about their experiences of ethnic 
profiling. Moreover, 26 police officers and 14 other experts were interviewed. The interviews were conducted in the 
Helsinki metropolitan area and Turku between 2015 and 2017. The survey data (N=362) included young adult re-
spondents of 15–29 years from the Finnish majority population and four ethnic minority groups (Russian, Kurdish, 
Arabic and Somali speakers). 

450 Afrozensus (2020), Perspektiven, Anti-Schwarze Rassismuserfahrungen und Engagement Schwarzer, afrikanischer 
und afrodiasporischer Menschen in Deutschland (Perspectives, Anti-Black Racism Experiences and Engagement of 
Black, African and Afrodiasporic People in Germany), p.123. 

451 Federal Anti-Discrimination Agency (2021), Vierter Gemeinsamer Bericht der Antidiskriminierungsstelle des Bundes 
und der in ihrem Zuständigkeitsbereich betroffenen Beauftragten der Bundesregierung und des Deutschen Bun-
destages - Diskriminierung in Deutschland – Erfahrungen, Risiken und Fallkonstellationen (Fourth Joint Report of 
the Federal Anti-Discrimination Agency and the Federal Government Commissioners and the German Bundestag 
concerned in its area of responsibility - Discrimination in Germany - experiences, risks and case constellations), 
p.84. 

452 The Greek Ombudsman’s Office (2019), Equal Treatment, Special Report 2018, p. 36. 
453 The Greek Ombudsman’s Office (2020), Equal Treatment, Special Report 2019, p. 25. 
454 SIF (2015), Trešo valstu pilsoņu portrets Latvijā, (The portrait of third country nationals in Latvia), p.56. The study 

is based on data obtained through 478 survey questionnaires.   
455 Information obtained from a representative of a municipal anti-discrimination facility in the Netherlands via inter-

view held on 24.02.2022. 
456 National Council for Combating Discrimination (2021), Activity report 2020, p. 72. 

http://www.profiling.fi/wp-content/uploads/2018/04/The-Stopped_ENGL.pdf
http://www.profiling.fi/wp-content/uploads/2018/04/The-Stopped_ENGL.pdf
https://afrozensus.de/
https://afrozensus.de/
https://dserver.bundestag.de/btd/19/326/1932690.pdf
https://dserver.bundestag.de/btd/19/326/1932690.pdf
https://dserver.bundestag.de/btd/19/326/1932690.pdf
https://www.theioi.org/downloads/44gl3/The%20Greek%20Ombudsman%E2%80%99s%20Special%20Report%20on%20equal%20treatment%20and%20non-discrimination%20for%20the%20years%202018-2019.pdf
https://www.synigoros.gr/resources/docs/ee_im_2019_en.pdf
https://www.sif.gov.lv/lv/media/94/download
https://www.cncd.ro/wp-content/uploads/2021/06/Raport-de-activitate-CNCD-2020-EN.pdf
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In the targeted online survey, more than half of the respondents (33 in total, 52 %) indicated 

discrimination in the use of public spaces (e.g., parks, streets, etc.) when in contact with the 

public administration (beyond law enforcement and judicial authorities). Controls conducted by 

security officers or ticket inspectors (not by police) was mentioned by 37 respondents (58 % of 

those addressing this question) as an area where discrimination occurs (12 respondents believed 

that such discrimination takes place to a major extent, 18 to a moderate extent and 7 to a minor 

extent). 

In the OPC, 83 % [85 %] of the respondents reported to have experienced racial/ethnic dis-

crimination in streets, parks, or other public spaces and by staff or passengers in public 

transport (72 %, both with and without campaigning). When it comes to discrimination by 

control authorities in public spaces, 45 % [39 %] of the respondents experienced it during con-

trols conducted by private security officers or by ticket inspectors and 50 % [37 %] by a 

public authority, such as a police officer.  

Analysis of national legal instruments concerning the use of public spaces 

At national-level, discrimination in access to public places is explicitly forbidden by the Roma-

nian anti-discrimination law457. In Belgium, the Racial Equality Federal Act covers discrimina-

tion in access to, participation in and other exercise of economic, social, cultural or political 

activity accessible to the public458. In addition, discrimination in the use of public spaces is also 

covered by the anti-discrimination legislation of Member States with a horizontal material scope 

(Bulgaria, Croatia, Finland, Hungary, Slovenia). In Sweden it is covered to the extent the 

controls in public spaces are undertaken by public employees, and only concerning their behav-

iour and language use with individuals in the public spaces or passengers in public transport. 

General implementation challenges that typically arise in applying non-discrimination legislation 

in the Member States mentioned above are described in Box 11. 

More information on the analysis of legislation is provided under Section 2.4. 

2.2 Other/Grey areas  

As mentioned in Section 1, the RED has a broad material scope, covering goods and services 

offered to the public (by public and private bodies), employment, education, housing, social 

protection and social advantages. While the sources identified during the mapping of areas out-

side of the material scope of the RED where racial and ethnic discrimination occurs mostly point 

to possible discrimination in the exercise of public authority, a more limited number of sources 

identify potential racial and ethnic discrimination in some other areas.  

For some of these areas, it is unclear whether or not they are covered by the RED as they 

concern ‘grey areas’ where the CJEU has not yet provided further guidance on the concepts used 

in the Directive and different interpretations may be followed in several Member States459. For 

other areas, the evidence gathered at EU-level is largely anecdotal in nature and has been further 

investigated through stakeholder consultation and national-level research. For many of the is-

sues identified in this subsection, however, it appears that there is insufficient data available to 

                                                 
457 Article 14 of Ordonanta nr. 137 din 31 august 2000 privind prevenirea și sancționarea tuturor formelor de dis-

criminare (Government Ordinance 137/2000 on the prevention and sanctioning of all forms of discrimination). 
458 Article 5, 8° of Loi du 30 juillet 1981 tendant à réprimer certains actes inspires par le racism ou la xénophobie (Act 

of 30 July 1981 criminalising certain acts inspired by racism or xenophobia). Information provided by a Belgian le-
gal expert to the Commission’s ad-hoc information request 097-150-27MS-ND-2021-Beyond the RED. 

459 At the same time, the exercise of public authority by the public administration is somewhat of a grey zone as well, 
particularly in the area of housing as rather little guidance/no common agreement exists about the boundaries of 
the interpretation of ‘services’ and ‘housing’. 

https://legislatie.just.ro/Public/DetaliiDocument/24129
https://legislatie.just.ro/Public/DetaliiDocument/24129
https://www.equalrightstrust.org/sites/default/files/ertdocs/Loi%2030%20July%201981%20-%20racial%20hatred%26xenophobia.pdf
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reach conclusions about (possible) discrimination in these areas. While this does not necessarily 

mean that there is no potential racial or ethnic discrimination in these areas, it is not possible to 

determine the scale of any such potential discrimination on the basis of existing data.  

Sources also reveal a number of related issues, where (structural) racial or ethnic discrimination 

may be a cause, for instance, of underrepresentation or a lack of diversity, but where other 

contributing factors, such as socio-economic disparities460, may also play a role461. For many of 

these issues, there is currently not enough data available that would allow to identify the extent 

to which racial or ethnic discrimination are the cause of the difficulties encountered. For some 

examples, discrimination in areas of life already covered by the RED may be the core problem – 

leading to issues of exclusion or underrepresentation in other areas. 

Therefore, this section describes areas where (i) problems exist; however in the absence of 

guidance (e.g., from the CJEU) on concepts used in the RED, it is unclear if the area falls under 

the RED;  (ii) clear evidence suggests that a problem exists (in an area beyond the RED), but 

data are insufficient to conclude that discrimination is the root cause of the problem; (iii) 

data are insufficiently clear or robust to point at clear signs of discrimination. 

2.2.1 Access to and supply of goods and services beyond the RED  

Article 3(h) of the RED covers ‘access to and supply of goods and services which are available 

to the public, including housing’. The notion of ‘services’ under Article 57 TFEU462 covers services 

provided for remuneration and includes, in particular, activities of an industrial character, activ-

ities of a commercial character, activities of craftsmen, activities of the professions. The CJEU 

has interpreted the notion of ‘service’ broadly. As such, remunerated services do not lose their 

commercial nature even if the provider is a non-profit making enterprise463 or if the service is of 

recreational or sporting nature464.  However, the notion of ‘available to the public’ implies that 

goods or services not advertised to the public fall outside the scope of the RED465. Also, a 

payment is required.  

The reference to goods and services ‘available to the public’ has not been interpreted by the 

CJEU, but seems to include situations where the offer to provide services has been made in the 

public domain, but not within the private or family circle466. Therefore, it seems that transac-

tions that are purely private, for instance because the offer had not been publicly advertised, 

would fall outside the scope of the RED. This would imply, for example, that discrimination in 

cases where the house is not advertised to the public467, the RED would not apply. This is the 

                                                 
460 The different root-causes, though, cannot be seen in isolation but are often intertwined, reinforcing a vicious circle, 

meaning that (structural) racial or ethnic discrimination contributes to socio-economic disparities and that socio-
economic deprivation may also lead to a situation in which people are facing more often discrimination.  

461 To some extent, this also applies to certain material areas presented in Section 2.1.1. For instance, in case of the 
numbers showing overrepresentation in stop and searches, pre-trial detention or prison, it is also not fully clear 
whether discrimination is always the issue. However, in this report those situations were treated as ‘areas of dis-
crimination beyond the areas already covered by the RED’ as opposed to ‘grey area’, because the data supporting 
the issues described under Section 2.1.1 are more solid, more diverse, showing real experiences, and sometimes 
showing that discrimination is clearly the root cause of the issue. 

462 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, 
COM(2021) 139 final, p.19. 

463 CJEU, Case C-70/95 Sodemare and Others v. Regione Lombardia, 17 June 1997. 
464 CJEU, Joined Cases C-51/96 and 191/97 Deliège v. Ligue Francophone de Judo et Disciplines Associées ASBL and 

Others, 11 April 2000. 
465 Academy of European Law (ERA), Module 3: The protected grounds of racial or ethnic origin.  
466 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, 

COM(2021) 139 final. 
467 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, 

COM(2021) 139 final, p.19. 
467 Academy of European Law (ERA), Module 3: The protected grounds of racial or ethnic origin. 

https://www.era-comm.eu/anti-discri/e_learning/module3_intro.html
https://www.era-comm.eu/anti-discri/e_learning/module3_intro.html
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case when the interest to rent or buy a house is announced in posts in closed Facebook groups 

where prospective tenants post messages. 

A lack of clarity over the concept of ‘available to the public’ has led to restrictive interpretations 

in some Member States. This appears to be the case in Sweden, where private persons selling 

or renting houses ‘on sporadic occasions’ are not covered by the Discrimination Act468. Landlords 

in the private sector are free to decide with whom they enter into a rental agreement469.  

Goods or services provided to a limited and fixed group within a private club can also be 

considered as falling outside the RED if the services are not made available to the public470. 

However, no clear evidence was identified relating to discrimination in this area in the Member 

States, in EU or national sources of information.  

Given the meaning of ‘services’ in the RED, for which a payment is required, access to and supply 

of free services does not seem to be covered. As regards access to free services, CJEU case-

law relating to the freedom to provide services focuses mainly on establishments forming part 

of a system of public education and financed, entirely or mainly, by public funds471. However, 

this category is included within the scope of the RED in its Article 3(1)(g): ‘education’. Other 

issues could arise in relation to access to free social, sports, cultural or political events or organ-

isations open to the public. In these cases as well, it seems that many situations might be 

covered by the RED, e.g., for an association paying for sports facilities which it would then make 

available to its users free of charge. In Lithuania, a representative of the Roma community 

association outlined how private sports clubs denied signing agreements giving access to sports 

facilities with his organisation472. Furthermore, certain online services which are indirectly paid 

through personal data/cookies are difficult to include into the category of ‘access to goods and 

services’ provided for by the RED473. 

No further data were identified substantiating racial or ethnic discrimination in areas that would 

clearly not be covered by the RED in this area.  

2.2.2 Democratic participation and representation 

Following the 2019 European Parliament elections, there was increasing awareness of hurdles 

such as administrative challenges, accessibility and institutional difficulties limiting democratic 

participation and representation for people with a minority racial or ethnic background474. 

According to the Office of the United Nations High Commissioner for Human Rights (OHCHR), 

persons belonging to minorities remain underrepresented in political activities, ‘because they are 

either actively and intentionally restricted from participation, inadvertently disadvantaged by a 

variety of laws or policies, or because there is a lack of political will in the larger society to 

                                                 
468 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019.  
469 Fang, C., & van Liempt, I. (2020), ‘We prefer our Dutch’: International students’ housing experiences in the Nether-

lands, Housing Studies, p.824; Auspurg, K., Schneck, A., & Hinz, T. (2019), Closed doors everywhere? A meta-
analysis of field experiments on ethnic discrimination in rental housing markets, Journal of Ethnic and Migration 
Studies, 45(1), p.95-114. 

470 Project Towards the uniform and dynamic implementation of EU anti-discrimination legislation: the role of special-
ised bodies (2004), Combating discrimination in goods and services, Report of the fifth experts’ meeting, 29-30 
January 2004, p.6. 

471 CJEU, Case C-263/86, Belgian State v. Humbel and Edel, 27 September 1988, ECLI:EU:C:1988:451, para.18; Case 
C-109/92, Stephan Max Wirth v. Landeshauptstadt Hannover, 7 December 1993, ECLI:EU:C:1993:916, paras. 15-
16; Case C-281/06, Jundt v Finanzamt Offenburg, 18 December 2007, ECLI:EU:C:2007:816, para.30. 

472 Ibid. 
473 Information obtained from representatives of the French equality body via interview held on 23.02/2022. 
474 European Commission (2020), EU anti-racism action plan 2020-2025, COM(2020) 565 final.  

https://op.europa.eu/es/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
https://op.europa.eu/es/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
https://www.archive.equineteurope.org/IMG/pdf/EN_-_Combating_Discrimination_in_Goods_and_Services.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
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dismantle structural barriers to the full equal participation of minorities’475. For instance, in Ro-

mania, the constitutional provision ensuring the representation of recognised ethnic minorities 

in the Chamber of Deputies (including the Roma) benefits only those organisations that are 

already in the parliament. More stringent requirements are set by law for minority organisations 

without a presence in the parliament, and this rule is considered discriminatory by some organ-

isations and individuals, particularly Romani activists476. The EU-CITZEN network conducted a 

study on the political participation of Roma and pointed out overall discrimination, racism and 

antigypsyism hindering the communities’ political participation477. Structural discrimination and 

socio-economic inequalities in certain areas (already covered by the RED), for instance, in edu-

cation, income, living conditions and occupational status, create obstacles for political inclusion 

and representation478 as for instance highlighted by reports on Roma political participation in 

Portugal479 and Slovakia480. In Czechia, Roma persons elected represent 0.02 % of all political 

representatives, which is a considerably lower than the percentage of Roma living in Czech so-

ciety (about 2.5 %)481. Among many causes, the socio-economic marginalisation of Roma people 

is one of the most important factors hampering their political participation482. 

2.2.3 Culture 

In relation to culture, several reports relate to the underrepresentation of racial or ethnic mi-

norities. The Commission notes that, whereas culture is a positive element that can facilitate 

social inclusion, stereotypes are reinforced by social divisions that place minorities in a different 

space from the majority society’s culture483. Linguistic barriers can moreover prevent ethnic 

minorities from participating in mainstream cultural events484. As highlighted by FRA, there are 

funding challenges for organisations working with migrant communities and religious minori-

ties485. Racial and ethnic discrimination, including structural discrimination, may be a cause of 

underrepresentation in these areas. No equality data are, however, currently available about 

potential racial or ethnic discrimination in the cultural sector. Furthermore, possible underlying 

problems in this area may already be covered by RED, such as discrimination in employ-

ment or in access to services. Some examples of underrepresentation in this area in the 

Member States are presented in Box 29 below: 

                                                 
475 OHCHR (2014), Factors that impede equal political participation and steps to overcome those challenges: Report of 

the Office of the UN High Commissioner for Human Rights. 
476 US State Department (2021), Romania 2020 Human Rights Report, p. 20.  
477 EU- CITZEN: Academic Network on European Citizenship Rights (2018), Pilot study for TYPE A REPORT, Political 

Participation of the Roma in the European Union. 
478 Bloemraad, I., Schönwälder, K. (2013), Immigrant and Ethnic Minority Representation in Europe: Conceptual Chal-

lenges and Theoretical Approaches, West European Politics, 36:3, p.564-579.  
479 Subcomissão para a Igualdade e Não Discriminação, Comissão de Assuntos Constitucionais, Direitos, Liberdades e 

Garantias, Assembleia da República (2019), Relatório sobre Racismo, Xenofobia e Discriminação Étnico-racial em 
Portugal (Report on Racism, Xenophobia and Ethnic and Racial Discrimination in Portugal), p.16-18.  

480 Miriam Kanioková (2020), O šesť rokov menej. Po stopách rozdielu strednej dĺžky života obvyvateľov marginali-
zovaných rómskych komunít (Six years less. Following the roots of differences in life expectancy of inhabitants of 
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Box 29: Underrepresentation in the culture area 

Underrepresentation in the culture area: examples from selected Member States 

 Belgium: artists with an ethnic background are underrepresented in the cultural area. Research 

shows that only 17 % of artists belong to ethnic minorities in Brussels486.  
 France: in 2021, the director of Paris Opera called for greater diversity in the corps de ballet 

and productions487. Indeed, at the Paris National Opera out of 150 dancers only five are black488. 
Thus, the institution is working to tackle racism in its ranks and repertoire. 

 Lithuania: in 2020, the Office of the Equal Opportunity Ombudsman issued a decision on a 
discrimination case in a Lithuanian theatre, concerning a complaint from a Polish-Russian speak-

ing theatre performer. The Ombudswoman concluded there was insufficient evidence to find 
discrimination on the basis of ethnicity. However, the statements of the witnesses as well as the 
facts indicated a wide-ranging hostility towards the theatre’s Russian-speaking staff. For these 
reasons, the Ombudswoman recommended the Director to prepare an equality policy in the 
theatre, while stressing the Director’s obligation to prevent discrimination489. 

 Poland: in 2016, the Committee on Economic, Social and Cultural Rights expressed concerns 
about the protection and preservation of cultural heritage of national and ethnic minorities in 

Poland490. 

2.2.4 Sports 

Sports is an area where racism is frequently reported. While 64 % of EU citizens consider sports 

as a means of combating discrimination, incidents of racism, antisemitism and antigypsyism 

were identified across the EU491. The national level research identified incidents of racism, xen-

ophobia or intolerance in sporting events in Italy492, Malta493, Portugal494 and Romania495, and in 

Czechia, an NGO representative mentioned cases where non-Roma sports teams refused to play 

in competitions with the Roma football team496. Many of the discrimination cases in relation to 

sports will be covered by the RED as they will relate to employment or the access to 

and supply of services. Other cases may be considered racist hate crimes or hate speech, 

already covered by EU legislation. Still, some incidents may fall outside of the scope of ex-

isting legislation and point to discrimination on grounds of racial or ethnic origin. There is, how-

ever, a need for more detailed data on incidents of racial or ethnic discrimination in relation 

to sports to determine the occurrence and scale of such cases. In 2010, FRA already pointed out 

that there were no available data for athletics or for sports in the national context and that only 

a few EU Member States systematically monitor incidents of racism in sports (mainly related to 
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men’s professional football, no data were available for women’s sport)497. As regards the repre-

sentation of people belonging to ethnic minorities in sports generally, in some countries, social 

exclusion and geographical isolation affect Roma and Travellers’ access to sport. In Bulgaria and 

Hungary, for instance, Roma athletes and players are under-represented in sports498. In Slo-

vakia, Roma children face barriers in participating and accessing sports, due to difficulties in 

reaching sports facilities located far from marginalised areas, financial costs, direct or indirect 

discrimination, and racism, exacerbated in the case of Roma girls who are also victims of stere-

otyping by Roma communities themselves499. 

2.2.5 Research and innovation 

Further difficulties were reported in relation to research and innovation. Most instances of 

racial or ethnic discrimination in this area can be tackled by combating discrimination in the 

areas already covered by Articles 3(1)(a) and (b) of the RED on access to employment 

and self-employment, and on vocational training or by Article 3(1)(g) of the RED on edu-

cation. In 2018, the CJEU moreover emphasised that the Directive cannot be interpreted re-

strictively and ruled that considering the RED’s objectives as well as the nature of the rights it 

seeks to safeguard, a teleological interpretation of the concept of education requires that access 

to education be considered ‘an essential aspect of this concept’500. The Court also held that costs 

related to the participation in a research project or in an educational programme, thus also 

financial payments in the form of scholarships, are covered by the concept of ‘education’501. Still, 

reports show that racial or ethnic minorities tend to work in lower-skilled areas502, are 

often underrepresented in scientific research and business innovation and face signif-

icant challenges to obtain funding. Beyond pointing at a problem of discrimination in the 

area of education503, the low representation of racial and ethnic minorities in research and inno-

vation may be linked to the fact that racial and ethnic minorities are more likely to work in 

positions for which they are over-qualified. The FRA’s EU-MIDIS II project highlighted that twice 

as many black persons living in the EU and holding tertiary education are employed in elemen-

tary occupations (9 %) – usually manual work involving physical effort – than the general pop-

ulation (5 %)504. For instance, a study on the black population of Germany showed that 29.1 % 

of 2 586 respondents occupied a job below their professional qualifications505. This may translate 

into the low representation of persons belonging to racial and ethnic minorities in research and 

innovation.  

In the tech industry, according to the State of European Tech 21, one in two respondents 

belonging to the group of people of colour felt that the European tech ecosystem is failing to 

provide equal opportunities for them506. 92 % of the founder respondents to the 2021 survey 

were white/Caucasian whereas only 8 % of them belonged to an ethnic minority507. The same 

study underlined that discrimination remains a systemic problem in the European tech 

                                                 
497 FRA (2010), Racism, ethnic discrimination and exclusion of migrants and minorities in sport, A comparative over-

view of the situation in the European Union. 
498 FRA (2010), Racism, ethnic discrimination and exclusion of migrants and minorities in sport, A comparative over-
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504 FRA (2018), Second European Union minorities and discrimination survey, Being black in the EU, p.51. 
505 Afrozensus (2020), Perspektiven, Anti-Schwarze Rassismuserfahrungen und Engagement Schwarzer, afrikanischer 

und afrodiasporischer Menschen in Deutschland, (Perspectives, Anti-Black Racism Experiences and Engagement of 
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506 Atomico, Talent depth, State of the European Tech 21.  
507 Atomico, Fuelling better, more diverse ideas, State of the European Tech 21. 
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industry - in 2021 whereas only 11 % of white founders had experienced some form of discrim-

ination while working in the European tech industry, this number reached 56 % for founders 

belonging to ethnic minorities508. The exclusion of ethnic and racial minorities from the European 

tech industry as well as the possible discrimination that they are facing make it especially diffi-

cult for founders belonging to racial or ethnic minorities to obtain funding. In this respect, 39 

% of respondents from ethnic minorities considered that their underrepresented background 

negatively affected their ability to raise capital for their business509. As a result, 72 % of the 

survey respondents who identified as Black/African/Caribbean considered that their background 

or identity makes it more challenging for them to be successful in the European tech industry510.  

In the OPC, although 29 % [36 %] of the total respondents reported to have never experienced 

discrimination when accessing funding, opportunities for publication or seeking collab-

oration in the field of research, around 33 % [29 %] still faced it at least once. 

Research and innovation, since closely related to matters of employment and education, would 

largely fall within the scope of the RED. The difficulties reported may, however, point to a need 

to gather a further understanding of the issue in order to tackle it more effectively, 

including through the aspects covered by the RED. More information is available on the situation 

in the US511 and in the UK512.  

2.2.6 Health promotion and disease prevention 

The Council of Europe has highlighted specific problems in relation to health promotion and 

disease prevention: lack of access to information and instructions in languages other than the 

national language(s); impossibility of maintaining social distancing in refugee camps and Roma 

settlements; impossibility of adhering to healthcare advice due to lack of sanitary facilities513. 

The difficulties identified seemed to have been exacerbated during the COVID-19 pandemic. An 

example on lack of access to information or instruction in minority languages comes 

from Romania, where during the COVID-19 pandemic the Hungarian minority was not provided, 

or was provided with delay, by the governmental health and public order agencies, with infor-

mation on COVID-19-related precautionary measures in Hungarian language514. The issue for 

racial and ethnic minorities to have access to information from health prevention campaigns 

during the pandemic was also highlighted by a participant to the workshop organised as part of 

this study.  

A specific difficulty faced by Roma communities is access to drinking water which adversely 

affects the communities’ health, hygiene and general quality of life, and this was exac-

erbated during the pandemic. A 2017 report by the European Roma Rights Centre shows that 

81 % of the Roma communities515 surveyed, face difficulties in accessing drinking water, due to 

geographical barriers (residential isolation) and the unaffordable cost of connecting public water 
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services to their homes516. According to the Slovak National Human Rights Institution, the bar-

riers in accessing drinking water represent one of the components of the structural social exclu-

sion of Roma population517.  

The problems identified may not be directly related to issues of racial or ethnic discrimination, 

but also to socio-economic factors (which may in turn also be negatively influenced by racial 

and ethnic discrimination including at a structural level). Moreover, ‘social protection including 

social security and healthcare’ is an area covered by the RED, as well as social advantages and 

access to services, including basic utilities. While many issues may thus be covered to a great 

extent by the RED, continued difficulties in relation to health promotion and disease prevention 

measures are being reported in a number of sources. Some may find themselves in a grey area 

of the RED, with Member States interpreting the provisions of the Directive on access to 

healthcare in a more restrictive manner, while others rather point to problems in the application 

of the RED. For instance, information and communication barriers were reported by FRA 

(before the COVID-19 pandemic) alongside issues resulting from the absence of a proactive 

approach by national healthcare systems in ensuring that certain groups are adequately covered 

by health promotion and disease prevention measures518. More proactive protection mechanisms 

could be helpful in this regard. In Bulgaria, a report highlighted the need for health institutions 

and the media to inform the Roma population regarding the dangers of self-medication which is 

widespread among this community because one third of the young, half of the 30-44 age group 

and three quarters of the Roma population over 45 consume self-prescribed medicines519. During 

the COVID-19 pandemic, difficulties due to access to information and health prevention were 

identified by FRA, in particular for the Roma population520. While in Slovakia, according to the 

Slovak National Institution for Human Rights521 and the Centre for Civil and Human Rights 522, 

the Slovak authorities' practice of quarantining all Roma settlements in case of local outbreaks 

of COVID-19 was disproportionate, also leading to further marginalisation of Roma communities.  

In this context, it is noted that Recital 13 of the Council Recommendation on Roma equality, 

inclusion523 and participation recognises that during the COVID-19 pandemic, ‘excluded and 

disadvantaged Roma communities have been exposed to severe negative health and socioeco-

nomic impacts, which risks further aggravating existing inequalities and the risk of poverty and 

social exclusion’. The Recommendation advocates reducing structural inequalities faced by Roma 

and sets out specific objectives in relation to health promotion and disease prevention.  

2.2.7 Homelessness 

According to the European Federation of National Organisations working with People Experienc-

ing Homelessness (FEANTSA), ‘racialised people and ethnic minorities remain at a high risk of 
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experiencing homelessness, as their chances to access adequate housing are lowered’524. Fur-

thermore, the Institute of Global Homelessness has identified a direct connection between 

homelessness and racial and ethnic minorities, stating that ‘the relevant local ethnic, social 

or racial minorities tend to be overrepresented among the homeless population. Across Europe, 

Roma populations have been shown to be at greater risk of homelessness than non-

Roma groups’525. As presented in Section 2.1.2, but also confirmed by FEANTSA, Roma people 

are highly exposed to forced evictions, often without any alternatives offered, leaving them at 

risk of homelessness526. Another reason is profiling and discrimination against Roma when 

trying to access housing or in the context of free movement within the EU. For instance, Amnesty 

International reported on the dangerous living conditions of homeless EU migrants, especially of 

Roma origin, in Sweden527. Other reasons can be the lack of identity documents, which, for 

example in Romania, affects the Roma minority population in a higher proportion than the ma-

jority population. In Romania, the case of Roma, the issue is also linked to structural discrim-

ination, due to which they face a greater situation of poverty, combined with a lack of ownership 

or precariousness of ownership of properties528. In Hungary, racial discrimination against home-

less Roma people was reported in the context of exercise of public authority by the police, 

e.g., it is possible that a homeless person who is of Roma origin will get a harsher fine from the 

police, but the issue is not primarily framed as a racial or ethnic problem, but as one related to 

poverty, i.e., being fined for living on the street529. Homelessness may also affect asylum seek-

ers. For example, in Cyprus, asylum seekers are put at risk of destitution and homelessness due 

to reduction of social assistance for such people below the national poverty threshold (less than 

50 % of the assistance provided to nationals)530. There seems to be a need to gather more 

substantive data on the topic of ‘homelessness’ in the EU and, in particular, to examine the 

risk of homelessness for certain ethnic groups and whether and how this is linked to issues of 

(structural) discrimination531. However, as pointed out by the Institute of Global Homelessness, 

a major challenge in addressing homelessness of any disadvantaged groups is the lack of con-

sistent definitions and analogous data in the different countries532. 

2.2.8 General considerations  

Respondents to the targeted online survey undertaken for this study were also asked about 

‘Other areas’ not covered by the RED where racial or ethnic discrimination occurs (thus beyond 

the scope of the RED but also beyond the exercise of public authority). Some of the areas de-

scribed above were included in the question as examples where such discrimination might occur 

(such as access to and participation in free political, cultural, social or sports events or organi-

                                                 
524 Information obtained from FEANTSA in response to the OPC. 
525 Institute of Global Homelessness (2019), State of Homelessness in Countries with Developed Economies. 
526 Information obtained from FEANTSA in response to the OPC. 
527 Amnesty International (2018), Sweden: homeless Roma and other EU migrants face widespread discrimination and 

dangerous conditions. 
528 Asociația Carusel, ARAS Timișoara, SASTIPEN și Centrul de Resurse Juridice (2014), Facilitarea accesul la docu-

mente de identitate pentru persoanele vulnerabile (Facilitating access to identity documents for vulnerable people), 
Policy Paper. 

529 Information obtained from an NGO in Hungary via interview held on 15.02.2022. In Hungary, the legislation forces 
homeless individuals who refuse to go to shelters to pay a fine or participate in public work programs; otherwise, 
they face prison time. 

530 UNHCR (2019), Compilation Report Universal Periodic Review: 3rd Cycle, 32nd Session, Cyprus. 
531 Research in the US shows that among all people facing homelessness in the US, young people of colour are particu-

larly at risk (Covenant House, Racial Discrimination; National Alliance to end homelessness, Homelessness and Ra-
cial Disparities; S. Department of Housing and Urban Development (2019), Annual Homelessness Assessment Re-
port 2019. 

The University of Chicago estimates that for Black and African American youth, the risk of homelessness is 83% higher 
and for non-white Hispanic or Latino youth, it is 33% higher than it is for their white peers (Berger Gonzalez S., 
Morton M., Patel, S. and Samuels B. (2021), Youth of color disproportionately impacted by housing instability, Cha-
pin Hall at the University of Chicago. 

532 Institute of Global Homelessness (2019), State of Homelessness in Countries with Developed Economies, p.8. 

https://www.un.org/development/desa/dspd/wp-content/uploads/sites/22/2019/05/CASEY_Louise_Paper.pdf
https://www.amnesty.org/en/latest/news/2018/11/homeless-roma-and-other-eu-migrants-face-widespread-discrimination-and-dangerous-conditions-in-sweden/
https://www.amnesty.org/en/latest/news/2018/11/homeless-roma-and-other-eu-migrants-face-widespread-discrimination-and-dangerous-conditions-in-sweden/
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://uprdoc.ohchr.org/uprweb/downloadfile.aspx?filename=6343&file=EnglishTranslation
https://www.covenanthouse.org/homeless-issues/racial-discrimination
https://endhomelessness.org/homelessness-in-america/what-causes-homelessness/inequality/
https://endhomelessness.org/homelessness-in-america/what-causes-homelessness/inequality/
https://www.hudexchange.info/resource/5948/2019-ahar-part-1-pit-estimates-of-homelessness-in-the-us/
https://www.hudexchange.info/resource/5948/2019-ahar-part-1-pit-estimates-of-homelessness-in-the-us/
https://www.chapinhall.org/research/youth-of-color-disproportionately-impacted-by-housing-instability/
https://www.un.org/development/desa/dspd/wp-content/uploads/sites/22/2019/05/CASEY_Louise_Paper.pdf
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sations; access to free goods and services; research and innovation, health promotion and dis-

ease prevention). Out of the 68 respondents, a slight majority (36 in total, 53 %) believed that 

racial or ethnic discrimination occurs in other areas not yet mentioned nor covered by the RED, 

of which 16 have actual experience/information. This view was mostly prevalent among equality 

bodies (13), NGOs (nine), and academic/research organisations (five). However, a significant 

amount (19 in total, 28 %) also thought that there is no discrimination in other relevant areas, 

which was the main opinion among prosecution services (five). The respondents were also asked 

about the various other areas not mentioned by the RED in which they were aware of the occur-

rence of racial or ethnic discrimination, beyond the exercise of public authority. The vast majority 

of the stakeholders that addressed this question have observed racial or ethnic discrimination in 

the access to and participation in free cultural, social or sports events, or organisations 

(13 out of 14, 93 %). This was followed by discrimination in the access to services not ad-

vertised to the public, health promotion and disease prevention (9 out of 13, 69 %), and 

access to free services (8 out of 12, 67 %). As additional information and examples, one 

equality body in Portugal referred to situations of alleged discrimination on the Internet/social 

media. Also, another equality body in Germany provided examples in terms of access to free 

cultural, social or sports events (i.e., regular complaints concerning the membership and partic-

ipation in sports). During the workshop organised as part of this study, two participants high-

lighted the existence of discrimination relating to the exercise of freedom of association 

through the adoption of discriminatory administrative measures targeted at some NGOs as well 

as a discrimination in the financing of minority NGOs. 

When it comes to access to goods and services, many national anti-discrimination acts (e.g., 

Bulgaria, Cyprus, Croatia, France, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, 

Poland, Romania, Spain) have a broader material scope than the RED and do not restrict the 

protection against racial discrimination to publicly available goods and services533. Furthermore, 

as mentioned in the sections above, the anti-discrimination legislation of five Member States 

(Bulgaria, Croatia, Finland, Hungary, Slovenia) applies to a broad range of areas, thus in 

all the areas indicated above. In Box 30 below, examples of those national laws are provided 

which explicitly mention some of the areas discussed in this section: 

Box 30: Examples from Member States for protection against discrimination in ‘other/grey ar-
eas’ 

Protection against discrimination in ‘other/grey areas’: examples from Member States 

 Belgium: the Racial Equality Federal Act (REFA)534 explicitly prohibits discrimination in the ac-
cess to and participation in, or any exercise of, an economic, social, cultural or political activity 
open to the public (Article 5, 8°)535. 

 Croatia: besides general provision on prohibition of discrimination in all areas of life, the Croa-
tian Anti-Discrimination Act lists specific areas to which special attention should be paid. This 
includes membership and activities in civil society organisations, political parties or any other 

organisations; access to participation in the cultural and artistic creation; and science and 
sports536. 

 Ireland: the material scope of the Equal Status Acts 2000-2018 (ESA) is slightly broader than 
that of the RED in that it applies to goods and services that are not provided for remuneration. 
Under Section 5(1) ESA: ‘A person shall not discriminate in disposing of goods to the public 
generally or a section of the public or in providing a service, whether the disposal or provision is 

                                                 
533 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019, p.64. 
534 Loi du 30 Juillet 1981 tendant à réprimer certains actes inspirés par le racisme ou la xénophobie (Act of 30 July 

1981 criminalising certain acts inspired by racism or xenophobia). 
535 Information provided by a Belgian legal expert to the Commission’s ad-hoc information request 097-150-27MS-ND-

2021-Beyond the RED 
536 Information provided by a Croatian legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED 

https://op.europa.eu/es/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
https://op.europa.eu/es/publication-detail/-/publication/a88ed4a7-7879-11ea-a07e-01aa75ed71a1
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1981073035&table_name=loi
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Protection against discrimination in ‘other/grey areas’: examples from Member States 

for consideration or otherwise and whether the service provided can be availed of only by a 
section of the public’537. 

 Portugal: Law 93/2017, establishing the legal framework to prevent, prohibit and combat any 
form of discrimination based on racial and ethnic origin, colour, nationality, ancestry and territory 

of origin, goes beyond the scope of the RED since in addition to the areas listed in the RED it 
includes culture in all its forms538. 

2.3 Socio-economic impact of discrimination in areas beyond the RED 

2.3.1 Introduction 

This section provides a summary of the findings from Task 1.2 relating to the socio-economic 

impacts of racial or ethnic discrimination in areas outside the scope of the RED as identified in 

Section 2.1 of this Report. In order to collect the relevant data and information, extensive desk 

research based on EU- and national-level sources was carried out. This information was supple-

mented with additional opinions and evidence that was gathered during the interviews, the tar-

geted stakeholder survey and the OPC.  

Overall, it can be stated that the available literature sources do not provide comprehensive 

structural information and data relating specifically to the socio-economic impacts concerning 

the focus areas of this Study. The main occurrences of racial or ethnic discrimination in the non-

RED areas identified in Section 2 for which both quantitative data and additional qualitative 

information are readily available relate to the exercise of public authority by the police (in par-

ticular, as regards stop and search practices), and exercise of public authority by bodies other 

than law enforcement and judicial authorities (namely in contact with public administration and 

in housing matters, such as evictions and residential segregation). For other non-RED areas 

identified, only fragmentary information was found. 

This Section focuses on the following non-RED areas identified in Section 2.1, namely: 

 Exercise of public authority by law enforcement and judicial authorities. 

 Exercise of public authority by bodies other than law enforcement and judicial authorities.  

 Use of public space 

It also looked into the ‘other/grey areas’ covered under Section 2.2; however, in relation to 

these, only limited information could be identified (e.g., in relation to health promotion and 

disease prevention). 

The possible impacts of racial or ethnic discrimination in these areas are described in separate 

sections below. For each of these areas, impacts on individual and aggregate levels have been 

defined as presented in the Table below539: 

Table 4: Possible socio-economic impacts at individual and society level 

Individual level Society level 

 Negative impacts on physical and/or 

mental health  
 Negative impacts on job/career 

 GDP (Gross Domestic Product) loss 

 Loss of tax revenue 

                                                 
537 Information provided by an Irish legal expert to the Commission’s ad-hoc information request 097-150-27MS-ND-

2021-Beyond the RED 
538 Information provided by a Portuguese legal expert to the Commission’s ad-hoc information request 097-150-27MS-

ND-2021-Beyond the RED 
539 The division of impacts is primarily based on: European Parliament Research Service (2018), Equality and Fight 

against Racism and Xenophobia - Cost for Non-Europe Report. 

https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
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Individual level Society level 

 Negative impacts on housing situation 
 Negative impacts on financial situation 

(e.g. loss of income) 
 Negative impacts on relations with friends 

and/or family 
 Negative impacts on education and/or 

training  
 Negative impacts on safety or feelings of 

being safe 
 Negative impacts on trust in public insti-

tutions/authorities 

 Avoidance of specific places/situations, 
including social events 

 Increased national healthcare expendi-
tures 

 Increased social assistance expenditures 
 Reduced social cohesion 

 Loss of trust in public institutions/author-
ities 

 Increased poverty, homelessness and/or 
unemployment rate 

 Increased crime rates (e.g. hate crimes). 
  

 

The remaining part of this summary is organised as follows: Section 2.3.2 summarises data and 

information on socio-economic impacts identified in the specific non-RED areas listed above. 

Section 2.3.3 provides a summary of the impacts and refers to the existing estimates which 

include the areas currently covered by the RED. 

2.3.2 Impacts by area 

The following sub-sections provide a summary of information and data gathered in relation to 

the following non-RED areas: 1) exercise of public authority by law enforcement and judicial 

authorities, 2) exercise of public authority by bodies other than law enforcement and judicial 

authorities, 3) use of public space. 

2.3.2.1 Exercise of public authority by law enforcement and judicial authorities 

Respondents to the targeted survey in the category ‘exercise of public authority by law enforce-

ment and judicial authorities’ most often pointed to the following three categories of individual 

impacts: ‘negative impacts on physical and/or mental health’, ‘negative impacts on safety or 

feelings of being safe’, and ‘negative impacts on trust in public institutions/authorities’. On the 

societal level, the most often indicated types of impacts were: ‘loss of trust in public institu-

tions/authorities’, ‘reduced social cohesion’ and ‘increased crime rates’. Detailed results with 

respect to all the categories of impacts can be found in Section 2.3.3. 

Information on the socio-economic impacts of racial or ethnic discrimination in the exercise of 

public authority on individual and/or society level have been found in literature primarily with 

respect to the exercise of public authority by the police, and more specifically in stop-and-search 

activities and identity checks. Data sources showed a much more limited number of cases of 

possible discrimination in the field of judiciary and only fragmentary information was found con-

cerning the socio-economic impacts of discrimination in the exercise of public authority by judi-

cial authorities. 

Stop-and-search and identity checks by the police 

According to several studies and surveys, people with an ethnic minority background are more 

likely to be subject to stop-and-search activities and to identity checks by the police, and they 

are also more often than the general population subject to disrespectful treatment and brutal-

ity/violence of the police (see Section 2.1.1 above). 

Ethnic profiling can have a range of negative impacts on individuals. Identity checks, stop and 

searches without an apparent reason can be frightening and humiliating. People who experience 

racial profiling feel singled out, stereotyped and alienated, not only from police, but from society 

as a whole. Ethnic profiling can cause the feeling of being treated as second-class citizens, with 
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sometimes major psychological consequences (loss of self-confidence, depression). Racial pro-

filing leads to broader societal impacts, since psychological damages affect not only individuals 

subjected to such checks but also their families and the communities where they live540. One of 

the interviewed stakeholders said that the impacts of stop-and-search by the police can be far-

reaching, including being deported or being treated as a criminal541.  

According to some studies, ethnic profiling undermines trust in the police. Data from France 

indicate that more than half of those who said they had been stopped more than five times in 

the five years preceding the research (56.3 %) do not trust the police, compared to 18 % of the 

general population. This notion is transferred to peers and members of families, and can spread 

to whole communities. It also extends to the justice system: only 46 % of those reporting fre-

quent checks declared that they have confidence in the justice system as compared to 69 % of 

the whole population542. Undermined trust in the police translates into lower willingness to co-

operate with police either as a victim or witness of crime. Since most crimes are solved through 

information the public provides to police, weaker cooperation of some groups of citizens may 

have a negative impact on public safety. A study from Finland formulated similar conclusions 

about ethnic profiling being detrimental to the connection between police and racialised minori-

ties, weakening equality and social cohesion in society543. This conclusion is also shared by an 

interviewed stakeholder544. 

FRA also confirms that ‘experiencing discrimination, harassment or violence strongly undermines 

trust in the police and the legal system’545. A lack of trust in the police may result in lower or no 

reporting of incidents or increase the risk of conflict with the police. A FRA study analysing survey 

responses of people of African descent shows that ‘the lowest average level of trust in the police 

is found among respondents who consider the most recent police stop they experienced as racial 

profiling’546. Respondents in Finland trusted the police the most, contrary to respondents in Aus-

tria who reported the lowest level of trust in the police. In 2017, a poll conducted at the request 

of the Czech police indicated that 45 % of the Roma residents of socially excluded localities 

stated that they did not trust the police547. Most of the stakeholders interviewed for the present 

study also confirmed that the issue of underreporting is caused by the lack of trust in the au-

thorities. In addition to underreporting, instances of unwarranted behaviour by certain police 

officers may increase the risk of conflict with the police. For example, in France, young people 

reported being called ‘dirty Arab’ or ‘dirty black‘ by the police, using the informal ‘tu’, deliberately 

to provoke a response that might lead to potential charges548. 

According to a Swedish stakeholder interviewed, some surveys try to explain the low levels of 

trust in institutions that is often found among people with ethnic origin as potentially relating to 

their experiences with the legal system in their home countries. This does not apply, however, 

to the children of immigrants (second generation Swedes) who are born, raised and educated in 

Sweden549. Furthermore, some police officers argue that ethnic profiling can be justified as being 

more efficient because it results in singling out frequent offenders550. Empirical evidence from 

                                                 
540 Open Society Justice Initiative, Equality Under Pressure: the Impact of Ethnic Profiling in the Netherlands. 
541 Information obtained from an EU-level research network via interview held on 15.03.2022. 
542 Défenseurs des droits (2017), Relations police / population: le cas des contrôles d’identité, Enquête sur l’accès aux 

droits, (Police/public relations: the case of identity checks, Survey on access to rights), Volume 1.  
543 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped – 

Ethnic profiling in Finland, SSKH Notat 2/2018, Helsinki: Helsingin yliopisto. 
544 Information obtained from an EU-level research network via interview held on 15.03.2022. 
545 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’, p. 34. 
546 FRA (2018), Second European Union Minorities and Discrimination Survey, ‘Being Black in the EU’. 
547 Fair Trials (2022), Justice denied: Roma in the criminal justice system. 
548 Justice Initiative (2013), Equality Betrayed: The Impact of Ethnic Profiling in France. 
549 Information obtained from a lawyer in Sweden via interview held on 21.02.2022. 
550 Open Society Foundation (2019), Under suspicion: The impact of discriminatory policing in Spain. 

https://www.justiceinitiative.org/uploads/2a156df6-c28b-4c99-8f94-1bc3e86cc19c/equality-under-pressure-the-impact-of-ethnic-profiling-netherlands-20131128_1.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/enquete-relations-police-population-final2-11012017.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/enquete-relations-police-population-final2-11012017.pdf
https://helda.helsinki.fi/bitstream/handle/10138/239649/The_Stopped_Ethnic_Profiling_in_Finland.pdf?sequence=1&isAllowed=y
https://helda.helsinki.fi/bitstream/handle/10138/239649/The_Stopped_Ethnic_Profiling_in_Finland.pdf?sequence=1&isAllowed=y
https://fra.europa.eu/en/project/2015/second-european-union-minorities-and-discrimination-survey
https://www.fairtrials.org/articles/publications/justice-denied-roma-in-the-criminal-justice-system/
https://www.justiceinitiative.org/publications/equality-betrayed-impact-ethnic-profiling-france
https://www.justiceinitiative.org/uploads/21ac6560-639d-461c-a6b7-06822ad1c07e/under-suspicion-the-impact-of-discriminatory-policing-in-spain-20190924.pdf
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Spain and Denmark contradicts this argument (see Section 2.1.1 for more information). Accord-

ing to a 2021 Council of Europe report, ‘ethnic profiling can also lower the effectiveness of police 

actions by increasing their predictability and leading police to focus on criteria irrelevant to iden-

tifying crimes, while taking their attention away from more relevant factors, such as suspicious 

behaviour. It may leave in the margin potential unnoticed criminals because they do not fit 

certain stereotypes’551. 

According to Equinet, ethnic profiling has negative impacts on the affected individuals, who re-

port feeling persecuted and harassed by the police. Profiling stigmatises minority communities, 

reinforces negative stereotypes, legitimises racism and erodes trust in law enforcement. Ethnic 

profiling alienates individuals and communities whose cooperation would be valuable in effective 

crime detection and prevention. In this way, it undermines the efficacy of law enforcement552. 

During a seminar devoted to the relations with the police, FRA’s Director explained that: ‘Unlaw-

ful profiling has a negative impact on routinely targeted individuals. It may have the effect of 

stigmatising entire groups and discouraging them from going to the police should they become 

the victims of crimes. It creates a hostile environment. Hostility may lead to aggression and 

aggression to violence. This is a vicious circle that needs to be broken’553.  

Members of the PoliCite Collective in France expressed an opinion that discriminatory practices 

have a negative impact not only on young people being subject of discrimination, but also on 

police officers’ working conditions. They argue that these practices cause emotional distress for 

the police officers at work and adversely affect conditions under which they act in working-class 

neighbourhoods554.   

Ethnic profiling may be related to increased police brutality towards people with certain ethnic 

backgrounds. Since 2009, an NGO in Slovakia has been monitoring cases of police ill-treatment 

against Roma minority living in marginalised communities, and has provided legal representation 

in over 10 separate legal cases of Roma individuals claiming that they were subject to police ill 

treatment. The NGO claims that the Roma are often reluctant to file criminal complaints as they 

fear victimisation and do not trust law enforcement authorities555. Police brutality claims may 

result in (high) damage payments for the victims.  

In 2021, the Paris Court of Appeal ruled that the targeted control of male students of a minority 

background in the Paris Nord train station was due to racial discrimination and triggered the 

liability of the French State for the amount of EUR 2 000 of damage costs paid to the victim556. 

According to the court report, the victim of this racial profiling suffered psychological damages, 

namely the feeling of humiliation while being submitted to racially targeted stop-and-search by 

the police. 

Based on the above statistics on police stops and the amount of damages compensation granted 

to the victims of ethnic profiling in the Paris Court ruling as a proxy for the value of damages 

suffered by victims of racial profiling in stop-and-search activities, we have estimated an ap-

proximate, hypothetical value of damages due to (perceived) ethnic profiling during stop-and-

                                                 
551 Council of Europe (2021), Resolution and report Ethnic profiling in Europe: a matter of high concern. 
552 Eqquinet (2019), Equality Bodies Countering Ethnic Profiling: Focus on Law Enforcement Authorities in Europe. 
553 Independent Police Complaints Authorities Network (2020), Police/population relations: Challenges and practices: 

5th IPCAN Network Seminar. 
554 Independent Police Complaints Authorities Network (2020), Police/population relations: Challenges and practices: 

5th IPCAN Network Seminar. 
555 Poradňa pre občianske a ľudské práva (2017), Alternative report concerning eleventh and twelfth periodic report of 

Slovakia: For consideration by the Committee on the Elimination of Racial Discrimination at the 94nd Session on 
(20 November 2017 – 8 December 2017). 

556 Cour d’appel de Paris, arrêt du 8 juin 2021, Monsieur X, n°19/00865. 

https://pace.coe.int/en/files/28889/html
https://equineteurope.org/wp-content/uploads/2019/07/equinet_factsheet-ethnic-profiling_A4_DEF_web.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/synth-ipcan-police-pop-en.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/synth-ipcan-police-pop-en.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/synth-ipcan-police-pop-en.pdf
https://www.defenseurdesdroits.fr/sites/default/files/atoms/files/synth-ipcan-police-pop-en.pdf
https://poradna-prava.sk/wp-content/uploads/2022/02/sprava-pre-vybor-osn-pre-odstranenie-rasovej-diskriminacie-1.pdf
https://poradna-prava.sk/wp-content/uploads/2022/02/sprava-pre-vybor-osn-pre-odstranenie-rasovej-diskriminacie-1.pdf
https://poradna-prava.sk/wp-content/uploads/2022/02/sprava-pre-vybor-osn-pre-odstranenie-rasovej-diskriminacie-1.pdf
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search activities in the EU with respect to people with Sub-Saharan origin557. This estimate 

amounts to approximately EUR 292 million annually – however, it must be noted that this is only 

a very rough calculation made under several assumptions and should be treated with caution. 

In the estimates, the data on the police stops from the EU MIDIS II survey have been used 

based on the question about being stopped by the police during the past five years, with the 

perceived ethnic profiling558. In the calculations, it was assumed that each person who reported 

on being stopped by the police due to racial profiling during the past five years was stopped just 

once, which provides a conservative estimate (since some respondents could have been stopped 

during the reported period more than once). the Table below provides the estimates together 

with the sources of data (please note that the estimates of the number of people with Sub-

Saharan origin are indicative). 

                                                 
557 Immigrants and descendants of immigrants from Sub-Saharan Africa include the following countries: Angola, Benin, 

Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African Republic, Chad, Congo, Comoros, Côte 
d’Ivoire, Democratic Republic of the Congo, Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gabon, Ghana, Guinea, 
Guinea-Bissau, Kenya, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritania, Mauritius, Mayotte, Mozambique, Na-
mibia, Niger, Nigeria, Réunion, Rwanda, Saint Helena, São Tomé and Príncipe, Senegal, Seychelles, Sierra Leone, 
Somalia, South Sudan, Swaziland, Tanzania, The Gambia, Togo, Uganda, Zambia, and Zimbabwe. 

558 FRA (2020), Second European Union Minorities and Discrimination Survey. 

https://fra.europa.eu/en/news/2020/fras-second-minorities-and-discrimination-survey-dataset-now-available
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Table 5: Estimated damages due to (perceived) ethnic profiling during stop-and-search activities in the EU for people with Sub-Saharan 
African origin 

Country Total Population 
of sub-Saharan 
African origin 
(estimated) 

Stopped by 
police, with 
perceived ra-
cial profiling 
(%) 

Stopped by po-
lice, with per-
ceived racial 
profiling (esti-
mated total) 

Estimated 
yearly dam-
ages (EUR) 

Source 

France 3 800 000 (2019) 12 % 456 000  182 400 000  Estimated based on figures provided by the Minis-

try for Europe and Foreign Affairs 

Germany 1 000 000 (2020) 14 % 140 000  56 000 000  Estimated based on figures provided by the ISD 
(Initiative Schwarze Menschen in Deutschland) 

Italy 460 274 (2020) 17 % 78 247  31 298 632  Istituto Nazionale di Statistica – Foreign Citizens. 
Resident Population by sex and citizenship on 31st 
December 2020 

Sweden 197 158 (2021)  7 % 13 801  5 520 424  Statistics Sweden – Population by year, country of 
birth, age and sex 

Austria 28 109 (2021) 37 % 10 400  4 160 132  Statistik Austria – Population at the beginning of 

the year since 2002 (regional status of 2020), 
Country of birth by Time section 

Portugal 130 000 (2020)  7 % 9 100  3 640 000  Estimated based on figures from 2007 and 2020 

provided by Pordata – Foreign population with legal 
resident status: total and by certain nationalities. 

Denmark 52 114 (2022)  10 % 5 211  2 084 560  Statistics Denmark – Population 1. January by 
country of origin, sex, time, ancestry and age 

Finland 49 020 (2021) 10 % 4 902  1 960 800  Statistics Finland - Population 31.12. by Origin, 

Language, Background country, Year, Age, Sex and 
Information 

Ireland 57 850 (2016) 5 % 2 893  1 157 000  2016 census - Black Irish or Black African 

Luxembourg 8 574 (2021) 12 % 1 029  411 552  STATEC - Population by nationalities in detail on 1st 
January 

EU-27 7 300 000 
(2021) 

10 % 730 000  292 000 000  Author’s estimate 

https://www.diplomatie.gouv.fr/en/country-files/africa/the-african-diaspora-in-france/
https://www.diplomatie.gouv.fr/en/country-files/africa/the-african-diaspora-in-france/
https://www.focus.de/wissen/mensch/sprache/es-gibt-einige-die-entsetzt-waren-zu-besuch-in-neger-und-mohrenkirch-koennen-ortsnamen-rassistisch-sein_id_12824108.html
https://demo.istat.it/str2020/index_e.html
http://www.statistikdatabasen.scb.se/pxweb/en/ssd/START__BE__BE0101__BE0101F/
https://www.statistik.at/web_en/statistics/PeopleSociety/population/population_change_by_demographic_characteristics/population_by_citizenship_and_country_of_birth/index.html
https://sefstat.sef.pt/docs/rifa_2007.pdf
https://www.pordata.pt/en/Portugal/Foreign+population+with+legal+resident+status+total+and+by+certain+nationalities-24
https://www.statbank.dk/statbank5a/SelectVarVal/Define.asp?Maintable=FOLK2&PLanguage=1
https://statfin.stat.fi/PxWeb/pxweb/en/StatFin/StatFin__vaerak/statfin_vaerak_pxt_11rs.px/
https://www.cso.ie/en/media/csoie/releasespublications/documents/population/2017/Chapter_6_Ethnicity_and_irish_travellers.pdf
https://lustat.statec.lu/vis?fs%5b0%5d=Topics%2C1%7CPopulation%20and%20employment%23B%23%7CPopulation%20structure%23B1%23&pg=0&lc=en&df%5bds%5d=release&df%5bid%5d=DF_B1113&df%5bag%5d=LU1&df%5bvs%5d=1.0&pd=2015%2C2021&dq=.A
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Immigration enforcement 

Border control authorities may discriminate against certain groups or types of immigrants by 

preventing them from entering their countries, denying them humanitarian help or preventing 

asylum seekers from being able to file asylum applications. Ill treatment resulting in suffering 

and, in extreme cases, death of immigrants, are negative socio-economic impacts of discrimina-

tion by border control authorities. These impacts are accompanied with a growing polarisation 

of EU societies regarding immigrants559. 

2.3.2.2 Exercise of public authority by bodies other than law enforcement and judicial authorities 

Contacts with public administration beyond the scope of the RED 

Respondents to the targeted survey in the category ‘contacts with the public administration 

outside the scope of the RED’ most often indicated two categories of individual impacts: ‘negative 

impacts on trust in public institutions/authorities’ and ‘negative impacts on physical and/or men-

tal health’. ‘Negative impacts on job/career’ ranked on a third place. On the societal level, the 

most often indicated types of impacts were: ‘loss of trust in public institutions/authorities’, ‘re-

duced social cohesion’ and ‘increased poverty, homelessness and/or unemployment’. Detailed 

results with respect to all the categories of impacts can be found in Section 2.3.3. 

Similar and further impacts were also indicated by stakeholders consulted via interviews. Ac-

cording to a Cypriot interviewee, migrants and refugees are marginalised and excluded from all 

support and protection from discrimination by the institutions and mechanisms that are supposed 

to protect them. Thus, they are left to fend for themselves and rely on the scant support that 

NGOs can provide from their very limited resources. As a result, these people fear and mistrust 

the authorities, which is the main reason for the very low reporting rate of racial and ethnic 

discrimination, physical and psychological violence, and threats for deportation by government 

services, employers and others. Institutional discrimination, in combination with the hostile en-

vironment in the society against migrants and refugees, and the absence of a comprehensive 

and effective integration policy, have a very negative impact on their everyday lives and expe-

riences560. Discrimination of migrants and asylum seekers, for instance in contacts with the pub-

lic administration, can lead to various negative effects also for the immigration countries, such 

as loss of cultural diversity as asylum seekers do not feel welcome and they are hesitant to share 

their cultural practices561. Furthermore, it has negative impacts on the financial income of the 

discriminated individuals, but also at society level on the GDP and tax revenue, as immigrants 

and asylum seekers’ skills and competences are under-utilised and they occupy low-paid jobs562. 

Moreover, any sort of irregularity in administrative status of migrants can lead to unwanted 

consequences, such as fines, imprisonment or expulsion563. 

Another issue that has a far-reaching socio-economic impact is the difficulties that the Roma 

population face when seeking to obtain legal documents. Tens of thousands of Roma in Europe 

live without having formal administrative existence, lacking birth certificates, identity cards, 

passports and other documents564. Without these, they are often denied basic rights such as 

education, health care, social assistance and the right to vote, and they are also less able to 

secure property documents, and to participate in the labour market565. This has a devastating 

                                                 
559 Triantafyllos Karatrantos (2018), Polarisation and Radicalisation in European societies as the outcome of the migra-

tion- refugee crisis. 
560 Information obtained from an NGO representative in Cyprus via interview held in February 2022. 
561 Information obtained from an NGO representative in Croatia via interview held on 18 February 2022. 
562 Information obtained from a research organisation and an NGO from Croatia via interviews. 
563 Fair Trials (2021), Addressing possible gaps in the Racial Equality Directive. 
564 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.24. 
565 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.24; US State Department (2021), Ro-

mania 2020 Human Rights Report, p. 29; The Greek Ombudsman’s Office (2018), Equal Treatment, Special Report 
2017, p. 42-44. 

https://www.praeventionstag.de/dokumentation/download.cms?id=2722
https://www.praeventionstag.de/dokumentation/download.cms?id=2722
https://www.fairtrials.org/articles/legal-analysis/addressing-possible-gaps-in-the-racial-equality-directive/
https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://www.state.gov/wp-content/uploads/2021/03/ROMANIA-2020-HUMAN-RIGHTS-REPORT.pdf
https://www.state.gov/wp-content/uploads/2021/03/ROMANIA-2020-HUMAN-RIGHTS-REPORT.pdf
https://www.theioi.org/downloads/7kunr/Equal%20treatment%20%E2%80%93%20Special%20report%202017.pdf
https://www.theioi.org/downloads/7kunr/Equal%20treatment%20%E2%80%93%20Special%20report%202017.pdf
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impact on their ability to enjoy their human rights and fundamental freedoms566. According to 

the Greek Ombudsman, irregular practices of public administration in conjunction with the Roma 

housing issue lies at the root of the widespread social exclusion of Roma people in Greece567. In 

Italy, the lack of documents of Roma people was reported to be partly the consequence of the 

complex bureaucratic procedures to acquire Italian documents, which contributes to the mar-

ginalisation and segregation of Roma, many of them ending up living in nomad camps568. In 

Romania, the problem of missing identity documents arises in the case of homeless people, and 

in a higher proportion than among the majority population, among the Roma minority. Both 

groups are vulnerable and often overlap. Most of the time a person without an ID card, due to 

the lack of educational, professional and financial development opportunities, ends up living on 

the streets, and it is difficult for them to get out of the disadvantaged situation without an ID 

card, since the presentation of an ID is almost a permanent necessity in access to employment, 

hospital, school, etc.569 The authorities in Romania can issue provisional IDs for people who are 

unable to provide proof of residence; however, provisional IDs have ‘the potential to increase 

discrimination by immediately indicating vulnerability, and therefore to increase the strength of 

the vicious circle of poverty by adding to the vicious circle of discrimination. To exemplify this, 

a person with a provisional ID card will have much less credibility with potential employers, 

public institutions, banks or people offering spaces for rent’570. In Sweden, impoverished EU 

migrants, including Roma people, are ‘exceptions to the European regime of human rights and 

the provisions of Swedish law and welfare’, as such people typically do not have access to a 

Swedish social security number, and thus they cannot benefit from most aspects of the health 

care and social housing systems571. At the same time, non-European refugees whose asylum 

applications have not yet been approved and thus do not have a social security number, can 

have access to such services572. According to a Slovenian NGO, issues related to unresolved legal 

status and permits in case of Roma people result in their anxiety, limited access to health care, 

employment, and education. These can lead to chronic diseases, poverty, incomplete basic ed-

ucation. Many of these people live in constant fear and suffer from low self-esteem573. A Slo-

vakian interviewee remarked that the lack of empowerment and self-sufficiency of Roma is often 

caused by discrimination in access to public administration574. 

According to the respondents to the targeted survey, the main consequences of discrimination 

occurring very or fairly often in contacts with public administration outside the scope of the RED 

(beyond law enforcement and judicial authority) are: obstacles in accessing public services (19 

respondents in total, 90 %), obstacles in accessing public goods (16 in total, 76 %), difficulties 

in obtaining administrative documents, such as identity cards or birth certificates (13 in total, 

65 %), but also inability to exercise rights, such as voting rights (9 in total, 42 %). Residential 

segregation (e.g. policies setting barriers to separate neighbourhoods; policies prohibiting cer-

tain groups from residing in certain areas) were also indicated by around half of the respondents 

to this question as very or fairly often happening as a consequence of discrimination by public 

administration. 

                                                 
566 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.24. 
567 The Greek Ombudsman’s Office (2019), Equal Treatment, Special Report 2017, p. 42-44; The Greek Ombudsman’s 

Office, Equal Treatment, Special Report 2018, p. 35.  
568 European Parliament (2019), Scaling up Roma Inclusion Strategies: Truth, reconciliation and justice for addressing 

antigypsyism, p.76. 
569 Asociația Carusel, ARAS Timișoara, SASTIPEN și Centrul de Resurse Juridice (2014), Facilitarea accesul la docu-

mente de identitate pentru persoanele vulnerabile (Facilitating access to identity documents for vulnerable people), 
Policy Paper, p.9-10. 

570 Asociația Carusel, ARAS Timișoara, SASTIPEN și Centrul de Resurse Juridice (2014), Facilitarea accesul la docu-
mente de identitate pentru persoanele vulnerabile (Facilitating access to identity documents for vulnerable people), 
Policy Paper, p.7. 

571 Hansson, E., Mitchell, D. (2018), The Exceptional State of “Roma Beggars” in Sweden, p.17. 
572 Hansson, E., Mitchell, D. (2018), The Exceptional State of “Roma Beggars” in Sweden, p.17. 
573Information obtained from an NGO representative in Slovenia via interview held in February 2022. 
574 Information obtained from an NGO representative in Slovakia via interview held on 25 February 2022. 

https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://www.theioi.org/downloads/7kunr/Equal%20treatment%20%E2%80%93%20Special%20report%202017.pdf
https://www.theioi.org/downloads/44gl3/The%20Greek%20Ombudsman%E2%80%99s%20Special%20Report%20on%20equal%20treatment%20and%20non-discrimination%20for%20the%20years%202018-2019.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/608859/IPOL_STU(2019)608859_EN.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://carusel.org/wp-content/uploads/2020/05/policy-paper-acte-de-identitate.pdf
https://www.feantsa.org/download/12-1_a1_article_hansson_v033593873035930118268.pdf
https://www.feantsa.org/download/12-1_a1_article_hansson_v033593873035930118268.pdf
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Forced evictions and residential segregation  

The issue of evictions and residential segregation, particularly affecting Roma people, and the 

scale of the problem is presented in Section 2.1.2 above. This part focuses only on the socio-

economic impacts of such discriminatory practices. 

Evictions and demolitions not only deprive local Roma population of their dwellings and 

cause distress and health risks, but also increase inter-ethnic tensions575. Evictions can 

also lead to homelessness, and increased chances of coming in contact with the criminal justice 

system (e.g., where homelessness is criminalised, or other poverty-related offences such as 

begging are punished). Similarly, the lack of stable address can lead to higher chances of being 

detained pre-trial576. 

Residential segregation can have a range of negative societal impacts, including lower educa-

tional achievements and health risks577. Studies reached conclusions about negative impacts of 

segregation on educational results, however the link with ethnic factors does not seem to be 

direct. Poorer educational results are strongly related to income levels; since ethnic segregation 

often goes hand-in-hand with socio-economic deprivation, it appears to influence educational 

achievements578. These findings are aligned with an opinion of a Swedish interviewee, who said 

that persons living in segregated areas have lower and unequal access to quality education 

(despite the right to free school choice)579. Consequences of discrimination in the form of resi-

dential segregation are that people more often follow education which is below their level, stop 

with searching for work or traineeships, search for other work or entirely stop working. Discrim-

ination also leads to less involvement in society and loss of trust in institutions580. 

According to an ECRI report on Bulgaria, most Roma continue to live in segregated housing, 

e.g., in certain areas of Sofia and Plovdiv, where running water, electricity and heating are either 

non-existent or insufficient to meet the needs of the inhabitants. Roma houses were in most 

cases built without adequate permissions, and they are often not readily accessible to such public 

services as ambulances, the fire brigade and rubbish collectors. This creates health and safety 

risks for the Roma population. Their houses are typically overcrowded, which only aggravates 

health problems and contributes to a lower well-being581. Residential segregation and poor living 

conditions of Roma is an issue in Croatia as well582. According to a 2018 study, 11.2 % of Roma 

households have no electricity, 43.3 % have no water supply access, and 73.3 % of Roma 

households have no sewer connection583. A Croatian interviewee pointed out that due to discrim-

ination, the Roma minority lives in socio-economically underdeveloped areas, with poor infra-

structure and services, and therefore enters a kind of "vicious circle" of underdevelopment and 

poverty584. Similarly, in Hungary, there are many segregated Roma settlements and in 2016 

almost half of the Roma lived in overcrowded conditions, as opposed to 13 % of the non-Roma 

                                                 
575 Committee on the Elimination of Racial Discrimination (2020), Reports On Discrimination, Segregation And The 

Right To Adequate Housing. 
576 Fair Trials (2021), Addressing possible gaps in the Racial Equality Directive. 
577 Felouzis, G. (2005), Ethnic Segregation and its Effects in Middle School in France, Revue française de sociologie, 

2005/5 (Vol. 46), p 3-35. 
578 Erlend Paasche and Katrine Fangen (2011), Ethnic School Segregation: Effects and Policies, Policy Brief  No 4, EU-

MARGINS Deliverable No 4, 7th Framework Programme.  
579 Information obtained from an academic in Sweden via interview held on 22 February 2022. 
580 Information obtained from a municipal antidiscrimination bureau in the Netherlands via interview held in February 

2022. 
581 European Commission Against Racism and Intolerance (2009), ECRI Report on Bulgaria (fourth monitoring cycle). 
582 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019, p.  62.  
583 Kunac, Suzana; Klasnić, Ksenija; Lalić, Sara (2018), Roma Inclusion in Croatian Society: A Baseline Data Study. 

Centre for Peace Studies. 
584 Information obtained from a research organisation’s representative in Croatia via interview held on o15 February 

2022. 

https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Issues/Housing/SubmissionsCFIhousingdiscrimin/input-errc.docx&action=default&DefaultItemOpen=1
https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Issues/Housing/SubmissionsCFIhousingdiscrimin/input-errc.docx&action=default&DefaultItemOpen=1
https://www.fairtrials.org/articles/legal-analysis/addressing-possible-gaps-in-the-racial-equality-directive/
https://www.sv.uio.no/iss/english/research/projects/eumargins/policy-briefs/documents/4th-policy_brief_school_segregation_January-7-2011-final.pdf
https://www.refworld.org/docid/49e889180.html
https://www.equalitylaw.eu/downloads/5118-a-comparative-analysis-of-non-discrimination-law-in-europe-2019-1-72-mb
https://www.equalitylaw.eu/downloads/5118-a-comparative-analysis-of-non-discrimination-law-in-europe-2019-1-72-mb
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Roma%20Inclusion%20in%20the%20Croatian%20Society%20-%20a%20Baseline%20Data%20Study.pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Roma%20Inclusion%20in%20the%20Croatian%20Society%20-%20a%20Baseline%20Data%20Study.pdf
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population. 46 % of the Roma lived in dwellings where the basic hygienic conditions were not 

met, as opposed to 2.8 % of the non-Roma population585. In Portugal, Roma and Afro-descend-

ants live in marginalised neighbourhoods, and in most of these places, especially when they are 

far from the urban centres, there are no public services available, they are hard to reach by 

public transport and sometimes there is no school transport 586. In Romania, many Roma families 

live in segregated, informal settlements, without having limited or no access to basic utilities 

and road infrastructure, in many cases the houses’ layout endangering residents' safety and 

health587. In Slovakia, Roma families often live in the outskirts of municipalities and sometimes 

even in segregated and/or isolated areas, in dwellings that do not fulfil technical and hygiene 

standards e.g., lack access to roads or lack of pavements with public street lighting588. 

The Roma population suffers numerous health problems due to poverty, poor housing conditions 

and low standard of education. According to information provided by Bulgarian authorities, 68 

% of Roma households have a chronically sick member and 55 % had difficulty in obtaining 

access to a doctor because of their remoteness589. In view of a Slovakian stakeholder, individuals 

growing up in a segregated environment do not receive quality education and consequently 

cannot succeed in society. From birth, individuals face the danger of not being able to leave the 

‘poverty circle’. At an individual level, ethnic discrimination may lead to an inability to create 

working social networks/circles and interact with the outside environment. Excluded individuals 

do not receive information and skills and have problems to succeed at the labour market or face 

prejudice at work590. Roma fear the world outside of their communities: they fear verbal or 

physical attacks, mocking, underestimation and prejudice591. In addition, a representative of a 

Czech NGO said that the socio-economic impacts of ill treatment of Roma are huge both at 

individual and at society levels. The Roma population suffers due to impacts on their physical 

and mental condition. The results at society level include increased health costs and shorter life 

expectancy592. 

Roma people segregated to hazardous waste sites face increased health risks. A case study 

carried out in Romania, concerning a ghettoised space (Pata Rât) where around 1 500 Roma live 

next to old and new landfills, showed that there is a very low number of people over 65 (only 15 

people) living in the communities surveyed, which indicates ‘that life expectancy in these com-

munities is much lower than the average in Romania, which in 2019 was 78 years (at its turn 

being lower with 6 years than the EU average). The vulnerable population living in Pata Rât is 

exposed to environmental pollution for decades, while their access to health services is subopti-

mal. Diagnoses of chronic diseases abound, but medication for them is often abandoned, usually 

due to a lack of financial means. People also have frequent symptoms associated with both 

pollution and frequent and debilitating respiratory diseases, but in the absence of screening 

programmes in this population, many of them remain undiagnosed. […] Left undiagnosed, they 

lead to poor quality of life, reduced work capacity, and premature death’593. The authors of the 

case study note that the conclusions of their investigations allow for a generalisation from this 

                                                 
585 Hungarian Government (2021), Magyar Nemzeti Társadalmi Felzárkózási Stratégia 2030 (Hungarian National Strat-

egy for Social Inclusion 2030), pp.107-123. 
586 Subcomissão para a Igualdade e Não Discriminação, Comissão de Assuntos Constitucionais, Direitos, Liberdades e 

Garantias, Assembleia da República (2019), Relatório sobre Racismo, Xenofobia e Discriminação Étnico-racial em 
Portugal (Report on Racism, Xenophobia and Ethnic and Racial Discrimination in Portugal), p. 25-29.  

587PACT Foundation (2018), Informal housing in Romania, Research report, p. 4. 
588 Slovak National Centre for Human Rights (2018), Report on the observance of human rights including the principle 

of equal treatment in the Slovak Republic for the year 2017, p. 44-47. See also Slovak National Centre for Human 
Rights (2019), Report on the observance of human rights including the principle of equal treatment in the Slovak 
Republic for the year 2018, p.26-28. 

589 European Commission Against Racism and Intolerance (2009), ECRI Report on Bulgaria (fourth monitoring cycle). 
590 Information obtained from an NGO representative in Slovakia via interview held on 28 February 2022. 
591 Information obtained from an NGO representative in Slovakia via interview held on 28 February 2022. 
592 Information obtained from an NGO representative in Czechia via interview held on 16 February 2022. 
593 Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an Anti-Racist Environmental and Housing Justice (in Ro-

mania), p.14. 

https://ec.europa.eu/info/sites/default/files/mntfs2030.pdf
https://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c324679626d56304c334e706447567a4c31684a53556c4d5a5763765130394e4c7a464451554e455445637655306c4f5243394562324e31625756756447397a51574e3061585a705a47466b5a554e7662576c7a633246764c7a45335a6a637a4d4455784c574d305a5759744e47497a4e5331684e7a67314c574d78596a63355a6a526d595442684d6935775a47593d&fich=17f73051-c4ef-4b35-a785-c1b79f4fa0a2.pdf&Inline=true
https://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c324679626d56304c334e706447567a4c31684a53556c4d5a5763765130394e4c7a464451554e455445637655306c4f5243394562324e31625756756447397a51574e3061585a705a47466b5a554e7662576c7a633246764c7a45335a6a637a4d4455784c574d305a5759744e47497a4e5331684e7a67314c574d78596a63355a6a526d595442684d6935775a47593d&fich=17f73051-c4ef-4b35-a785-c1b79f4fa0a2.pdf&Inline=true
https://locuireinformala.ro/wp-content/uploads/2019/11/Research-report_Informal-Housing-in-Romania_EN.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2017.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2017.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2018.pdf
https://www.snslp.sk/wp-content/uploads/Human-Rights-Report-2018.pdf
https://www.refworld.org/docid/49e889180.html
https://www.desire-ro.eu/wp-content/uploads/ENHOJUST-policy-brief_in-English-1.pdf
https://www.desire-ro.eu/wp-content/uploads/ENHOJUST-policy-brief_in-English-1.pdf
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singular case to other similar cases in Romania, namely in cases in which the right to housing in 

a healthy environment is violated, there is an unequal distribution of the effects of pollution 

(depending on the distance at which people live from toxic areas), and where inequalities are 

racialised as part of a broader injustice594. 

A Swedish interviewee noted that the overrepresentation of people with ethnic background in 

low-income public housing or former public housing has led to racially segregated housing areas, 

especially around larger Swedish cities, with growing social problems (such as chronic unem-

ployment, high elementary school dropout rates and rising crime rates). According to this inter-

viewee, the more pervasive racial segregation and discrimination is in the society, the greater 

its negative socio-economic impacts are, such as less economic productivity and greater eco-

nomic costs which manifest in e.g., unemployment benefits, poor health, increased criminality, 

etc. It will also help fuel populist ideas and myths that the mere presence of racial and ethnic 

others in society results in an economic loss rather than in an economic benefit and that gov-

ernment expenditures are a loss rather than an aid to economic productivity, consumption and 

growth. Most importantly, racial and ethnic segregation and discrimination undermines the basic 

principles of equality of human dignity, social cohesion and inclusion, solidarity, notions and 

practices of a joint democratic policy, and fuels ethnocentrism, ethnic and racial nationalism, 

narrow self-interests and more595. 

Furthermore, ethnic segregation in housing can fuel discrimination in other sectors. For instance, 

mortgage providers or potential employers can screen out applicants with certain minority back-

grounds using their addresses in their business procedures596. 

2.3.2.3 Use of public space 

Racial discrimination can lead to a limited use of some areas of public space by the members of 

ethnic minorities. Those who have been discriminated against in public spaces often feel unsafe 

and avoid specific places or events. A study conducted in Finland found that one in four Roma 

persons avoid certain places due to the perceived safety risks. This is linked with discrimination 

experiences: those who had experienced unjust treatment in public places avoid certain places 

twice as frequently as others597. Working-aged foreign-born persons living permanently in Fin-

land had similar experiences: on average, one of five foreign born respondents found that public 

events or space (parks, public transport, etc.) are not safe. A similar share of Africans (excluding 

North Africans) had experienced harassment in public spaces598. A Dutch study also found that 

almost 40 % of the people who experienced discrimination avoid the potential perpetrators or 

keep distance from people who resemble the perpetrators, they also tend to avoid the place 

where they experienced discrimination599. In France, 39 % of black people, 43 % of Arabic people 

and 48 % of Asians who have been previously discriminated against are avoiding some places 

in comparison with 34 % of white people600. These studies refer to discrimination in public 

spaces, not distinguishing the perpetrators of discrimination, and therefore, it is not possible to 

draw conclusions specifically with respect to discrimination by public authorities or other actors 

                                                 
594 Enikő Vincze (coord) (2022), ENHOJUST Policy Brief: for an Anti-Racist Environmental and Housing Justice (in Ro-

mania), p.11. 
595 Information obtained from an academic in Sweden via interview held on 22 February 2022. 
596 Blank, R.M. (2005), Tracing the Economic Impact of Cumulative Discrimination. 
597 Mannila S, Castaneda A E, Laalo M & Kuusio H (2021), Participation in paid employment among the Finnish Roma, 

International Journal of Roma Studies Vol. 3, No. 1, pp. 1-23. The study is based on data gathered through 234 
face-to-face interviews. 

598 Kuusio H, Seppänen A, Jokela S, Somersalo, L & Lilja E (eds.) (2019), Ul-komaalaistaustaisten terveys ja hyvin-
vointi Suomessa – FinMonik Research 2018–2019 (Foreign-born persons’ health and well-being in Finland – Fin-
Monik Research 2018-2019) 

Institute for Health and Welfare (THL), Report 1/2020, 256 p. ISBN 978-952-302-931-6 (print); ISBN 978-952-343-
034-1 (e-book) (in Finnish). 

599 Sociaal and Cultureel Planbureau (2020), Ervaren discriminatie in Nederland II (Experienced discrimination in the 
Netherlands II). 

600 Défenseur des droits, (2019), Inégalité d’accès aux droits et discriminations en France (Inequalities in access to 
rights and discriminations in France), p.127. 

https://www.desire-ro.eu/wp-content/uploads/ENHOJUST-policy-brief_in-English-1.pdf
https://www.desire-ro.eu/wp-content/uploads/ENHOJUST-policy-brief_in-English-1.pdf
https://www.aeaweb.org/articles?id=10.1257/000282805774670545
https://hipatiapress.com/hpjournals/index.php/ijrs/article/view/6973/3329
https://www.julkari.fi/handle/10024/139210
https://www.julkari.fi/handle/10024/139210
https://www.scp.nl/publicaties/publicaties/2020/04/02/ervaren-discriminatie-in-nederland-ii
https://juridique.defenseurdesdroits.fr/doc_num.php?explnum_id=19415
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(e.g., security officers or ordinary citizens). Nevertheless, the impacts suffered by the victims of 

discrimination, regardless of its origin, remain the same.  

When asked about the main consequences of discrimination in contact with the public admin-

istration (other than law enforcement and judicial authorities), nine survey respondents out of 

19 addressing this aspect of the question (47 %) indicated that restrictions on freedom of move-

ment such as exclusion from places or facilities of general use occurs very or fairly often. 

2.3.2.4 Other/grey areas  

Health promotion and disease prevention, in the particular context of the COVID-19 

pandemic  

Racial profiling in the context of the pandemic has been noted in particular towards Roma in 

enforcing quarantine and lockdown measures. Problems were also related to the impossibility of 

maintaining social distancing in refugee camps and Roma settlements. Such situations prevent 

individuals and communities from effective implementation of emergency measures. They are 

not only detrimental to those directly concerned, leading to increased anxiety, feeling of exclu-

sion and discrimination; they are also harmful to the whole society, impacting its cohesion and 

inclusiveness601.  

In Bulgaria, during the COVID-19 pandemic, it was reported that some municipalities had locked 

down Roma neighbourhoods, as a purported measure to prevent the spread of the virus. In the 

most extreme cases, the authorities failed to protect Roma communities from acts of violence 

such as burning and destruction of their homes602. In April 2020, the Ħal Far open centre for 

asylum seekers in Malta was placed under mandatory quarantine after eight residents tested 

positive for COVID-19. This was followed with an increase in racist comments targeting migrants 

on social media. A human rights NGO claimed that the increased level of online hate speech was 

due to institutional racism and condemned the ‘warehousing policy’ in Ħal Far for contributing to 

an outbreak of COVID-19 that is detrimental to the health of the inhabitants of the Centre and 

people around603. 

2.3.3 Summary of impacts across all areas 

Respondents to the targeted survey expressed their opinion about the impacts of ethnic and 

racial discrimination in the areas covered by the study on the individual level and on the society 

level. Their replies have partly been included in the sections above, in relation to the specific 

areas of research. Overall responses to the questions about the individual and society-level im-

pacts are summarised below. 

On the individual level, the majority of the survey respondents found negative impacts on 

physical and/or mental health (120 replies), trust in public institutions/authorities (116 

replies), and safety or feelings of being safe (112 replies). The negative impacts were indi-

cated most often in the area of the exercise of public authority by law enforcement and judicial 

authorities. Figure 5 below shows the impacts according to the discrimination areas. For exam-

ple, ‘Negative impacts on physical and/or mental health’ were selected by 38 % of the respond-

ents who indicated ‘Exercise of public authority by law enforcement and judicial authorities’ as 

an area of racial discrimination and by 28 % of the respondents who indicated ‘Contacts with 

the public administration outside the scope of the RED’ as an area of racial discrimination. The 

number of the respondents in the figure (N) is lower than the number of replies to each option 

since each respondent had an opportunity to indicate several options. 

                                                 
601 Council of Europe (2020), The Anti-Discrimination, Diversity and Inclusion Dimensions of the Response to COVID-

19. 
602 Juan Carlos Benito Sánchez (2020), Securing Housing for all in Diverse European Societies - Applying International 

and European Antidiscrimination Law for the Housing Context.  
603 The People for Change Foundation (2020), FRANET National Contribution to the Fundamental Rights Report. 

https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
https://dial.uclouvain.be/pr/boreal/object/boreal:239841
https://dial.uclouvain.be/pr/boreal/object/boreal:239841
https://dial.uclouvain.be/pr/boreal/object/boreal:239841
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Figure 5: In your opinion, what impact does experiencing racial or ethnic discrimination have 

on the individual person concerned? Please indicate the impact per area.  

 
 

On the societal level, the most often indicated negative impacts by the survey respondents 

were a loss of trust in public institutions/authorities (116 replies) and reduced social cohesion 

(also 116 replies). The negative impacts were indicated most often in the area of the exercise of 

public authority by law enforcement and judicial authorities and in the area of contacts with the 

public administration authorities outside the scope of the RED. Figure 6 below shows the impacts 

according to the discrimination areas. For example, the option ‘Loss of trust in public institu-

tions/authorities’ was selected by 36 % of the respondents who indicated ‘Exercise of public 

authority by law enforcement and judicial authorities’ as an area of racial discrimination and by 

33 % of the respondents who indicated ‘Contacts with the public administration outside the scope 

of the RED’ as an area of racial discrimination. The number of the respondents in the figure (N) 

is lower than the number of replies received to each option since each respondent had an op-

portunity to indicate several options. 
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Figure 6: In your opinion, what impact does the occurrence of racial or ethnic discrimination 

have on society as a whole? Please indicate the impact per area. 

 
 

Both findings emerging from the targeted survey (i.e., regarding the individual impacts and the 

society-level impacts) are well aligned with the findings from literature research and interviews. 

Indeed, impacts such as physical and mental damages, undermined trust in police and other 

public institutions, reduced social cohesion and increased poverty, as well as undermined feeling 

of safety, are indicated as primary impacts of discrimination in various literature sources and 

have also been raised by the interviewed stakeholders, as described in the sections above. 

OPC respondents were also asked about negative impacts at individual level; however, the 

question focused on experiences in different areas, both within and outside the scope of the RED 

(such as education and work; health and childcare; housing; public administrations; public 

transport and leisure; police and other control authorities; justice system; and structural dis-

crimination). While the order differs, the most reported negative impacts from experiencing ra-

cial or ethnic discrimination were the same as in the targeted survey. These are trust in public 

institutions/authorities (81 % - [70 %]) the safety or feelings of being safe (79 % - [77 

%]), and physical and/or mental health (69 % - [67 %]).  

Monetary estimates 

Monetary valuation of impacts of discriminatory treatment poses a number of methodological 

challenges: such impacts often concern physical and mental health damages or feelings (e.g., 

the feeling of social exclusion), which are not easily quantifiable and for which no ready price 

tags exist. An additional challenge related to our study is that the valuation of the impacts would 

need to be limited to the specific areas that are not currently covered within the scope of the 

RED. Monetary estimates in relation to these specific areas are scarcely available. 
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Monetary estimates of racial and ethnic discrimination on the society level have been provided 

in the 2018 Cost of Non-Europe Report604. According to this report, an annual GDP loss can be 

estimated at 2.4 to 10.7 billion in the EU while tax revenue loss at EUR 854 million to 3.9 billion. 

These effects were estimated using the pathway of poorer health status and lower employment 

rates in ethnic minorities who experience discrimination. Other costs on the society level esti-

mated in the study include medical costs due to treatment of depression and other mental dis-

eases (these have been estimated to be in the order of EUR 15-23 million annually in the EU of 

direct medical costs and EUR 21-34 million of indirect costs - productivity loss). The methodology 

adopted for these estimates does not allow distinguishing the shares of the population experi-

encing discrimination in the areas of focus of the current study and therefore, it is not possible 

to estimate the amount or share of these costs that could be attributed specifically to these 

areas. While on the basis of this report, it is impossible to provide monetary estimates specifically 

for the areas not currently covered by the RED, the numbers show that racial discrimination has 

overall very substantial costs for the society and thus the impact attributable to the areas being 

outside the scope of the RED could also be quite high. 

Within the scope of our study, we have made a fragmentary estimate related to the issue of 

ethnic profiling in the EU during stop-and-search activities by the police with respect to people 

with Sub-Saharan origin (see Section 2.3.2). The hypothetical value of damages suffered by this 

ethnical group due to the stop-and-search activities by the police was estimated at approxi-

mately EUR 292 million annually. This estimate should be treated merely as an indicative value 

calculated under several assumptions; nevertheless, it shows that the scale of the problem, 

when estimated in monetary terms, is far from negligible. 

Some of the interviewed stakeholders noted that generally, there is not enough research carried 

out in the area of impacts of discrimination. For example, a Slovenian interviewee expressed an 

opinion that in the absence of systematically gathered data, some useful information can be 

obtained from real life cases – assessment of the impacts could be made through an analysis of 

court and equality body’s decisions605. Representatives of an EU-level research network also 

pointed out that in their research field (police stop-and-search), experiences of victims concern-

ing the impacts of police stops is less documented in the Member States and evidence is only 

based on NGO and/or media reports606.  

2.4 Overview of material gaps in protection  

2.4.1 Introductory note 

Task 1.3 identified current or proposed EU legislation that is relevant to protection from racial 

or ethnic discrimination in areas not covered by the material scope of the RED in which such 

discrimination occurs. To this end, a broad range of EU legislative instruments was identified 

as listed in Annex VI to this Report. With a view to being as comprehensive as possible, the list 

is not limited to instruments that contain specific provisions on racial or ethnic discrimination. It 

also covers instruments that refer to discrimination generally or that, while not directly prohib-

iting discrimination in a specific area, could bear relevance for example, when examining the 

root causes and consequences of racial or ethnic discrimination or when considering intersec-

tional and multiple discrimination.  

The EU instruments listed in Annex VI were screened for shortlisting based on two selection 

criteria:  

                                                 
604 European Parliamentary Research Service (2018), Equality and Fight against Racism and Xenophobia. Cost of non-

Europe Report. 
605 Information obtained from an independent legal expert in Slovenia via interview held in February 2022. 
606 Information obtained from representatives of an EU-level research network via interview held on 15.03.2022. 

https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
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(i) their direct or indirect relevance to racial or ethnic discrimination; and  

(ii) their relevance to areas falling outside the material scope of the RED as described in 

Section 2.1 above.  

Those instruments satisfying both selection criteria were shortlisted and the relevant provisions 

are mapped out in the EU Overview Table found in Annex VII to this Report.   

In order to determine whether gaps in protection against racial or discrimination in areas outside 

the scope of the RED might be covered by other EU instruments, the Study focuses on legally 

binding measures that are in force. Nevertheless, proposed Regulations and Directives are also 

taken into account. Similarly, it is noted that sometimes references to non-discrimination were 

only identified in the Recitals of a Regulation or Directive – while these are not legally binding, 

they have an important interpretative value. Finally, the EU Overview Table also includes Rec-

ommendations – while these are not legally binding, they have political weight.  

Task 1.4 analysed the extent to which the list of areas not covered or insufficiently covered by 

existing or proposed EU legislative instruments as identified under Task 1.3, are covered by the 

national anti-discrimination laws of each of the 27 EU Member States. The information is 

mapped out in a National Anti-Discrimination Law Overview Table (see Table 6 below). 

Table 6: National Anti-Discrimination Law overview table 

Area not covered or insufficiently 
covered by existing or proposed EU 

instruments 

Coverage by national anti-discrimination law  

Exercise of public authority by the 

police 

 BG, FI, HU, HR, SI, and to some extent BE (in the content 

of any official document or in a process-verbal) and SE (only 

concerning discriminatory behaviour and language use when 
in contact with the public) 

Exercise of public authority by 
judges and prosecutors 

BG, FI, HR, SI and to some extent SE (only concerning dis-
criminatory behaviour and language use when in contact 

with the public) 

Contacts with the public admin-
istration (authorities other than 

law enforcement or judicial author-
ities) 

BG, FI, HU, HR, SI, and to some extent in SE (only concern-
ing discriminatory behaviour and language use when in con-

tact with the public) and RO (to the extent that the services 
offered by public administration are not already covered un-
der the RED, which may be the case when they are offered 
free of charge) 

Housing matters not necessarily 

within the scope of the RED (forced 
evictions, expulsions and residen-
tial segregation) 

BG, FI, HU, HR, RO and SI 

Use of public spaces BG, FI, HU, HR, RO, SI, and to some extent BE (in access to, 
participation in and other exercise of economic, social, cul-
tural or political activity accessible to the public) and in SE 
(only concerning discriminatory behaviour and language use 
when in contact with the public) 

 

The Table above shows that most of the areas are covered by the anti-discrimination legislation 

of the same Member States (Bulgaria, Croatia, Finland, Hungary, and Slovenia). This is due to 

the fact that these Member States’ anti-discrimination laws have a wide material scope, covering 

areas within and beyond the material scope of the RED.  
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As explained in Section 2.1.1 above, the national research for this study focused only on 

general anti-discrimination laws going beyond the material scope of the RED. Therefore, 

the study does not provide an exhaustive overview of sectoral laws or other binding 

instruments. However, where the national research or other sources provided information con-

cerning other types of legislation, it was also processed and presented as examples. In some 

Member States (e.g., Cyprus, Greece, Estonia, Germany, Italy, Latvia, Netherlands) constitu-

tional anti-discrimination provisions were also highlighted as relevant, since they go beyond the 

material scope of the RED. However, for the purposes of this analysis, only those Member States 

where there was information that the constitutional provisions were used in discrimination cases 

in practice were considered (e.g. Estonia, Germany, Latvia). 

Since the suitability of national level measures in addressing gaps in protection from discrimina-

tion is inextricably linked to their effective implementation, the mapping of national anti-discrim-

ination laws above is supplemented with information on the effective or ineffective imple-

mentation of national rules which are applicable to specific areas listed in Error! Reference 

source not found. above. Most of the interviewees from Member States whose national anti-

discrimination laws offer protection against racial or ethnic discrimination in more areas than the 

RED noted implementation challenges that typically arise in applying non-discrimina-

tion legislation, such as underreporting, lack of knowledge of victims about the reporting 

mechanisms and available remedies, difficulties in accessing reporting mechanisms, lack of data 

and evidence, inadequate sanctions, complex and costly court procedures, and lack of trust in 

the authorities. In addition, some interviewees reported particular challenges in the Member 

State concerned, for example: 

 lack of resources for monitoring the requirement to promote non-discrimination, inability 

of the equality body to provide victims with compensation and complex institutional sys-

tem of equality and non-discrimination (e.g., in Finland),  

 lack of understanding of the discrimination legislation by the authorities that are supposed 

to implement it (e.g., in Bulgaria),  

 lack of measures and policies to monitor the practical implementation of the legislation 

and the absence of interest from the authorities to put in place such measures and policies 

(e.g., in Slovenia).  

Specific implementation challenges in the application of the legal protection against racial 

or ethnic discrimination in the areas listed in Table 6 are included in Section 2.4.2 below. On the 

basis of the input from interviewees and the national desk research it would seem that there is 

a disparity in the level and scope of protection against racial or ethnic discrimination beyond the 

material areas of the RED in the different Member States and that in practice problems may 

arise regarding its effective implementation. 

2.4.2 Identification and analysis of gaps in legal protection 

In addition to describing the areas beyond the material scope of the RED in which racial or ethnic 

discrimination occurs, insights as to the application of other EU or national law instruments to 

(at least parts of) those areas are provided in Section 2.1 above.  

The main focus of this Section is gaps in protection from racial or ethnic discrimination 

under the RED that are not covered, or that are not sufficiently covered, by any existing 

or proposed EU legislation or national anti-discrimination laws. Where possible, the significance 

of the gaps in protection is distinguished on the basis of the extent of the gap, that is, whether 

although not fully addressing an issue, other EU law would limit the importance of the gap; the 

existence of national anti-discrimination law provisions that would address the gap and the 

breadth of such measures in terms of number of Members States having relevant non-discrimi-

nation law provisions; the extent of the socio-economic impact of the gap in protection.  
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Exercise of public authority by law enforcement and judicial authorities  

As explained in Section 2.1.1 above, the RED is not applicable to public sector actions that entail 

the ‘exercise of public authority’. The available data indicate the occurrence of racial or ethnic 

discrimination in the exercise of public authority by law enforcement and judicial authorities.  

Some of the gaps in protection in this area appear to be largely addressed by other EU law 

or national anti-discrimination law. More specifically: 

 The difficulties racial or ethnic minorities appear to face in exercising their procedural 

rights, in particular, the right of access to a lawyer and to interpretation and translation 

would already be addressed through the proper implementation at national level of the 

six procedural rights’ Directives. These Directives set out safeguards that the Member 

States must apply in a non-discriminatory manner thus ensuring a minimum level of 

harmonisation of national rules including with respect to the right of access to a lawyer 

and the right to interpretation and translation. These rights must be guaranteed at all 

stages of the criminal proceedings for all suspects or accused persons. It is nevertheless 

worth nothing that Denmark opted-out of all of the procedural rights Directives and that 

Ireland is not bound by: Directive 2013/48/EU on the right of access to a lawyer; Directive 

(EU) 2016/343 on the presumption of innocence; Directive (EU) 2016/800 on procedural 

safeguards for child suspects or accused persons; and Directive (EU) 2016/1919 on the 

right to legal aid. Therefore, with respect to these Member States there may still be a 

gap. However, the gap is of limited importance when considering the absence of evidence 

regarding socio-economic impacts in this area. 

 Insofar as racial or ethnic discrimination occurs in the conduct of border controls by 

border guards, the gap in protection under the RED appears to be addressed through 

Article 7(2) of the Schengen Borders Code that expressly prohibits border guards from 

discriminating against persons on several grounds, including racial or ethnic origin. Article 

2(2) of the Code defines ‘border guards’ as ‘any public official assigned, in accordance 

with national law, to a border crossing point or along the border or the immediate vicinity 

of that border’ to carry out border control tasks. While Bulgaria, Cyprus, Croatia and 

Romania are not yet full members of the Schengen area they must follow the rules con-

cerning controls at the external borders607. Ireland, however, is not bound by the 

Schengen Borders Code. Regulations (EU) 2019/817 and 2019/818 on the interoperabil-

ity between EU information systems also prohibit discrimination in the processing of 

personal data in several areas including border checks at external borders and the 

implementation of visa policy. Ireland is not bound by these Regulations. In addition, at 

national level, a few Member States’ anti-discrimination laws (Bulgaria, Croatia, Fin-

land, Hungary, Slovenia, and to some extent Sweden) applies to the conduct of border 

guards as well.  

Other occurrences of racial or ethnic discrimination by law enforcement or judicial authorities 

are only partially addressed by other EU or national instruments. As regards protection 

from racial or ethnic discrimination in stop and search activities and identity checks by the 

police, to the extent that these may be the consequence of discriminatory profiling, the gap 

is partially addressed in EU law as follows:  

 With specific reference to the processing of personal data for the purposes of the preven-

tion, investigation, detection or prosecution of criminal offences or the execution of crim-

inal penalties, Article 11(3) of Directive (EU) 2016/680 on automated individual decision-

making prohibits profiling that results in discrimination on the basis of special categories 

of personal data, including data revealing racial or ethnic origin; 

 Insofar as the prevention, detection, investigation and prosecution activities of law en-

forcement authorities relate to terrorist offences and serious crime:  

                                                 
607 European Parliament and the Council of the European Union (2016), Rules on crossing EU borders. 

https://www.europarl.europa.eu/RegData/etudes/STUD/2018/615660/EPRS_STU(2018)615660_EN.pdf
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 Article 6(4) of Directive (EU) 2016/681 on PNR data, stipulates that the assess-

ment of passengers prior to their arrival in or departure from a Member State 

against pre-determined criteria must be carried out in a non-discriminatory manner 

that must not be based on a person’s race or ethnic origin. The Directive also con-

tains specific prohibitions in relation to decision-making and data processing that is 

based on a person’s race or ethnic origin (Articles 7(6) and 13(4)). The Directive ap-

plies to all Member States, except for Denmark that opted out of its application; 

 Regulations (EU) 2019/817 and 2019/818 on the interoperability between EU 

information systems prohibit discrimination on any grounds including race, colour, 

ethnic or social origin. Ireland, however, is not bound by these Regulations. 

The aforementioned instruments therefore provide an important degree of protection from 

racial or ethnic discrimination that may be caused by profiling by law enforcement 

authorities. However, beyond the specific scope and purposes of those instruments and beyond 

the field of data protection, the issue of profiling does not appear to be covered by current EU 

legislation.  

Moreover, the analysis of applicable national legislation (see Box 11) shows that there are 

only a few Member States whose anti-discrimination law applies to the material area of the 

police exercising its functions (e.g., Bulgaria, Croatia, Finland, Hungary, Slovenia, and 

to some extent in Belgium and Sweden). Furthermore, while in Germany the federal anti-

discrimination law does not go beyond the RED; discrimination by the police is prohibited in the 

regional anti-discrimination law of the Berlin Land, for example. Discrimination by the police can 

also be prohibited though the constitutional prohibition of discrimination (e.g. in Estonia, Ger-

many, Latvia).  Other Member States might rely on binding instruments, such as instructions 

or codes with normative force for regulating the conduct of police forces, explicitly prohibiting 

discriminatory actions or behaviour (e.g., Austria, France, Greece). 

Specific implementation challenges in the application of the above national rules were indi-

cated by some stakeholders interviewed or reports written by legal experts on anti-discrimina-

tion, such as: 

 The applicable national provisions having mainly declarative nature without effective im-

plementation (e.g. in Austria, Greece);  

 Poorly recorded data on racial profiling by police, lack of legal duties of police officers to 

prevent racial profiling, lack of complaints mechanisms against discrimination by the po-

lice or possibility for NGOs to take legal action (e.g., in Germany, when applying the 

general constitutional provision);  

 Prohibition of discrimination limited only to the behaviour and language use of police 

officers, thus not applicable to discrimination in their decision making or performance of 

their work (Sweden);  

 Lack of alignment of the law prohibiting racial profiling of foreigners and of the general 

anti-discrimination law, and the existence of procedures allowing for discriminatory iden-

tity checks of foreigners (e.g., in Finland); 

 Difficulties in challenging the discriminatory nature of police discretionary measures, e.g., 

imposing a fine or using coercive measures (e.g., in Hungary). 

Complaints’ data (including from equality bodies) concerning racial/ethnic discrimination/pro-

filing by the police are either not publicly available or are very limited in the Member States 

whose anti-discrimination laws have a wide scope and include the exercise of police functions 

related to stop and search activities and identity checks as well. As mentioned by stakeholders 

consulted or by evaluation/annual reports of national authorities, potential reasons for this are 

underreporting by victims and the difficulty to prove discrimination, especially ethnic pro-

filing by the police.  

Several of the Equality bodies or Ombudspersons acting as independent police complaints au-

thorities in the Member States reported on possible discriminatory ethnic profiling practices by 
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the police or on incidents of disciplinary misconduct by police officers, and made recommenda-

tions for overcoming them (see Box 11 and Box 12). 

Despite the existence of EU legislative provisions that are relevant to addressing racial or ethnic discrim-

ination in stop and search activities and identity checks by the police and discriminatory profil-
ing, the extent of protection is curtailed by the specific scope and purposes of the instruments identified. 
National provisions of anti-discrimination laws that would provide protection from racial or ethnic dis-
crimination in this area are also very limited. Interviews and desk research indicated that effective im-
plementation of such provisions in practice could be problematic (see Box 11 for a more detailed analy-
sis). In light of this, alongside the scale of the issues identified and the extensive socio-economic impacts 
outlined in Sections 2.1.1 and 2.3 above, this is considered to be a main gap in protection. The im-

portance of this gap was also pointed out by many stakeholders consulted for this study as mentioned 
in Section 2.1.1 above.  

While the data collected for this study suggest the existence of, at least perceived, racial or ethnic pro-

filing in policing relating to stop and search activities and identity checks, additional data should be 
collected to better understand (the extent of) the problem. Challenges related to such data collection for 
instance because of underreporting and law enforcement bodies not generally documenting stops, 
checks, and inspections would need to be taken into account. 

 

Where acts of misconduct or excessive use of force by law enforcement authorities 

amount to racist hate crime or hate speech under Council Framework Decision 

2008/913/JHA, including where race intersects with religion, this is punishable as a criminal 

offence under EU law and national law implementing the Framework Decision608. Beyond that, 

no other relevant EU instruments were identified. In light of relevant measures that partially 

address this issue, this would appear to be a less significant gap. Socio-economic impacts of 

hate crimes and hate speech committed by police officers on grounds of racial or ethnic origin 

were not mapped under this study. 

Although not covered by EU or national non-discrimination law, issues identified in relation 

to the disproportionate representation of racial or ethnic minorities in prison (including 

pre-trial detention) might not constitute a significant gap. Such issues are mentioned in fewer 

sources and extensive data on their scale and of socio-economic impacts in this area was not 

found. Issues related to the judiciary, e.g. biased decision-making of judges, is covered only 

to a limited extent in the anti-discrimination laws of the Member States (namely, in the anti-

discrimination legislation of Bulgaria, Croatia, Finland, and Slovenia). Stakeholder consulta-

tion and desk research indicates that racial/ethnic discrimination, or at least perception thereof, 

is less prominent in the justice system. This can be explained by the fact that fewer people are 

in contact with the judiciary than, for example, the police. Furthermore, some issues in the field 

of the judiciary are rather linked to protection mechanisms than to a material gap (e.g., access-

ing justice services, such as lawyers, interpreters or pro bono services). 

Contacts with the public administration 

The gap in protection from racial or ethnic discrimination in the area of contacts with public 

authorities other than law enforcement or judicial authorities is only partially ad-

dressed by other EU instruments that do not necessarily address the specific issues identified 

in Section 2.1.2 above. The relevant EU instruments apply to very specific elements of public 

administration and the exercise of specific rights under EU law as follows: 

 The Visa Code expressly prohibits racial or ethnic discrimination by consular or central 

authorities when performing their duties (Article 39(3)). Similarly, the Visa Code pro-

hibits racial or ethnic discrimination by staff of external service providers (point (b) of 

                                                 
608 In this respect, Article 1(3) of Framework Decision 2008/913/JHA specifies that ‘the reference to religion is in-

tended to cover, at least, conduct which is a pretext for directing acts against a group of persons or a member of 
such a group defined by reference to race, colour, descent, or national or ethnic origin.’ 
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Annex XC).  The relevance of the Visa Code in addressing a gap in protection against 

racial or ethnic discrimination is limited to the extent that the consular activities in ques-

tion are not already covered by access to and supply of services available to the public 

under the RED. Moreover, the Visa Code is not applicable in its entirety to those Member 

States not applying (Ireland) or not fully applying the Schengen acquis (Bulgaria, Croatia, 

Cyprus and Romania). 

 As regards access to Member State territory by third-country nationals who are long-

term residents, Article 11(1)(h) of Directive 2003/109/EC contains a specific require-

ment for equal treatment of long-term residents with nationals including in relation to 

free access to the entire territory of the host Member State. However, this requirement 

is curtailed by the qualification ‘within the limits provided for by the national legislation 

for reasons of security’ which leaves a degree of discretion to the Member States. 

 Insofar as EU citizens and their non-EU family members are concerned, Recital 31 of 

Directive 2004/38/EC states that Member States should implement the Directive’s free 

movement and residence rights without discrimination between the beneficiaries on a 

number of grounds including race and ethnic or social origin. While Recitals have inter-

pretative value, they are not legally binding. On the other hand, Article 24(1) of the 

Directive sets out a right to equal treatment with host Member State nationals and is 

relevant where discrimination on racial or ethnic grounds intersects with discrimination 

based on nationality. 

At national level, similarly to exercise of public authority by law enforcement or judicial au-

thorities, exercise of public authority by other authorities (bodies of the public administration) is 

mainly covered in Member States whose anti-discrimination laws have a broad material and 

personal scope; thus, being applicable to the conduct of public authorities, including bodies of 

the public administration in all areas (i.e., Bulgaria, Croatia, Finland, Hungary, and Slove-

nia). Additionally, the anti-discrimination law in Sweden also covers the conduct of public au-

thorities’ employees; however, this is limited to their behaviour and use of language when in 

contact with the public. The Romanian anti-discrimination law prohibits the refusal by public 

administration bodies of legal and administrative public services. This could be relevant when 

discrimination occurs in areas not already covered by the RED, for example where public services 

are offered free of charge. In Germany, discrimination in public law actions by the administra-

tion and public bodies is prohibited only at the level of the Berlin Land. However, the constitu-

tional guarantee of equality binds all public bodies. Similarly, in some other Member States, e.g., 

Latvia and Estonia, even if discrimination is not expressly prohibited in all fields of public 

administration, the constitutional prohibition of discrimination is interpreted as covering discrim-

ination in any area by any public body.  

Specific implementation challenges of the national rules in the Member States mentioned 

include administrative procedures designed to discriminate against some minority groups or im-

migrants, and under-reporting of discrimination incidents by such people due to fear that this 

would negatively affect the decision on their legal status or applications for legal documents or 

other public services.   

EU instruments do not necessarily address the specific issues identified in relation to racial or ethnic 
discrimination in contacts with public authorities other than law enforcement or judicial author-

ities and in their decision-making. It should also be noted that acts of public authority fall outside 
EU competence. National provisions covering these issues are also very limited and are not always ef-
fectively implemented. Several stakeholders consulted for this study confirmed the persistence of racial 
or ethnic discrimination in this area. Given the possibly far-reaching socio-economic impacts that dis-
crimination in this area might have as described in Sections 2.1.2 and 2.3 above, it can be considered 
that there is a potentially important gap in protection. However, the available data are insufficient to 
provide a strong enough evidence base to conclude that the occurrences of potential racial or ethnic 

discrimination are widespread enough to consider this as a main gap. 
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Housing matters not necessarily within the scope of the RED – forced evictions, ex-

pulsions and residential segregation  

As explained in Section 2.1.2 above, possible areas of discrimination related to housing beyond 

the scope of the RED include forced evictions, expulsions and residential segregation.  

At EU level, the Council Recommendation on Roma equality, inclusion and participation 

covers these issues. One of its sectoral objectives states that Member States should ensure equal 

treatment of Roma people in access to adequate desegregated housing through a number of 

measures including measures to monitor, prevent and combat any spatial segregation and pro-

mote desegregation; measures to prevent forced evictions; and measures to improve the living 

conditions of Roma people. However, Recommendations are not legally binding. While they 

have political weight, they would not alone address gaps in protection from racial or ethnic 

discrimination in this area. 

As regards legally binding measures, the gap in protection from racial or ethnic discrimination in 

these areas is only partially addressed by Directive 2011/95/EU. This Directive could con-

tribute to addressing the issue of residential segregation but only insofar as third-country 

nationals or stateless persons who are beneficiaries of international protection are 

concerned. 

The Proposal for a Regulation on standards for the qualification of third-country nationals or 

stateless persons as beneficiaries of international protection also contains a specific requirement 

for beneficiaries of international protection to have access to accommodation under the same 

conditions as other third-country nationals legally resident in the Member States alongside a 

specific requirement for national dispersal practices to be carried out without discrimination and 

to ensure equal opportunities in access to accommodation. Should this Proposal be adopted it 

would also contribute to providing protection from discrimination in the form of residential seg-

regation for third-country nationals or stateless persons who are beneficiaries of international 

protection. As a Regulation it would be legally binding in the Member States. 

At national level, the anti-discrimination laws of Member States mentioned above under 

‘Contacts with the public administration’ (Bulgaria, Croatia, Finland, Hungary, and Slove-

nia) also provide protection against discrimination in housing not necessarily in the scope of the 

RED. Three of these Member States define segregation as a form of discrimination. In addition, 

the Romanian anti-discrimination law sets out as a separate material area the ‘freedom of move-

ment and right to freely choose a residence’, which includes forced evictions and residential 

segregation.  

Specific implementation challenges were highlighted in Romania, where the courts prefer to 

apply sectoral laws concerning property or authorisations in constructions lacking provisions on 

non-discrimination, instead of the anti-discrimination law or social assistance laws which take 

into consideration the right to equal treatment or socio-economic rights of vulnerable groups. 

In light of the above, and taking into account the socio-economic impact of racial or ethnic discrimination 
in relation to housing matters outside the scope of the RED as described in Sections 2.1.2 and 2.3 above, 
the legal gap in protection with respect to forced evictions, expulsions and residential segregation, 

in particular with respect to Roma people, is considered to be a potentially important gap. The im-
portance of this gap was also pointed out by several stakeholders consulted for this study as mentioned 
in Section 2.1.2 above. However, due to legal uncertainties and the lack of available data there is not a 
strong enough evidence base to consider this as a main gap. It should also be noted that many of these 
housing matters are likely to fall outside EU competence.  

Use of public spaces  

Protection from racial or ethnic discrimination in the use of public spaces and public 

transport as described in Section 2.1.3 above, is not covered by other EU law.  
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At national level, discrimination in access to public places is explicitly forbidden by the Roma-

nian anti-discrimination law, implicitly by the anti-discrimination legislation of five Member 

States having a horizontal material scope (Bulgaria, Croatia, Finland, Hungary, and Slovenia), 

and to a limited extent in Belgium and Sweden. Nevertheless, it does not appear to be a main 

gap given the more limited evidence of discrimination in this area and the absence of sufficient 

evidence of significant socio-economic impacts 
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3 Mapping and analysis of possible gaps in the protection 

mechanisms offered by the RED 

This Section presents the findings from Task 2 of the project – mapping possible gaps in the 

protection mechanisms offered by the RED. The chapter analyses existing data and research 

findings from EU and national sources on discrimination and, in particular discrimination on racial 

and ethnic grounds. The extensive desk research was complemented with the results from the 

stakeholder consultation, including EU and national level interviews, a targeted stakeholder sur-

vey and an open public consultation. The results of the analysis were presented during a stake-

holder workshop for validation.  

3.1 Introduction  

The Racial Equality Directive sets out specific mechanisms to protect persons from racial and 

ethnic discrimination in the areas within its material scope. An overview of the provided mech-

anisms, which may contribute to the prevention of and protection against discrimination, is given 

in the box below. 

Box 31: Protection mechanisms offered by the Racial Equality Directive 

Article of the Racial Equal-
ity Directive 

Protection Mechanism 

Article 5 on positive action  To ensure full equality in practice, Member State may maintain 
or adopt specific measures to prevent or compensate for dis-

advantages linked to racial or ethnic origin to ensuring full 
equality in practice. 

Article 7 on defence of rights  National judicial and/or administrative procedures and concil-
iation procedures for the enforcement of the Racial Equality 
Directive’s obligations available to all persons who consider 

themselves wronged by failure to apply the principle of equal 
treatment to them. 

 Associations or other interested legal persons may undertake 
proceedings either on behalf of, or in support of the complain-
ant. 

Article 8 on burden of proof  The victim of discrimination only needs to establish a pre-
sumption of discrimination after which it is for the respondent 
to prove that there has been no discrimination. 

Article 9 on victimisation  National measures to protect individuals from any adverse 
treatment or consequence as a reaction to a complaint or pro-
ceedings aimed at enforcing the principle of equal treatment. 

Article 10 on dissemination of 
information 

 The Racial Equality Directive's provisions must be brought to 
the attention of the individuals concerned. 

Article 11 on social dialogue  National measures to promote social dialogue between social 
partners to foster equal treatment, specifically by monitoring 
practices in the workplace, producing codes of conducts and 
concluding collective agreements.  

 Member States must encourage the conclusion of agreements 
establishing non-discrimination rules in the fields which fall 
within the scope of collective bargaining. 

Article 12 on dialogue with 

NGOs 

 Civil dialogue with the civil society organisations concerned is 

encouraged. 
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Article of the Racial Equal-
ity Directive 

Protection Mechanism 

Article 13 on bodies for the pro-
motion of equal treatment 

 Each Member State must establish at least one body dedicated 
to the promotion of equal treatment of all persons without ra-
cial or ethnic discrimination. 

 These bodies must provide independent assistance to victims 
of discrimination in pursuing their complaints, conduct inde-
pendent surveys, and publish independent reports and making 
recommendations on any issue relating to such discrimination. 

Article 15 on sanctions  Each Member State must provide effective, proportionate and 
dissuasive sanctions 

 

As part of the targeted survey under this study, stakeholders were asked whether they con-

sider the protection mechanisms in the RED provide sufficient protection against racial or 

ethnic discrimination. Opinions were divided as nearly half (49 %) of the 63 respondents to 

the targeted survey believe that the protection mechanisms in their respective countries provide 

sufficient protection, whereas 41 % do not think so.  

The respondents to the targeted survey expressed themselves positively about all protection 

mechanisms provided by the RED. The majority of respondents indicated that the most important 

mechanism introduced by the RED is the establishment of the equality bodies (89 % considering 

this as important and 77 % as very important), and the requirement to have national judicial 

and/or administrative procedures available to victims of discrimination (89 % considering this 

as important and 75 % as very important). The reversal of the burden of proof to the alleged 

perpetrator of discrimination in non-criminal cases (Article 8), the dissemination of information 

about anti-discrimination legislation (Article 10), and the dialogue with civil society organisations 

(Article 12), were identified as equally important.  
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Figure 7: In your/your organisation’s opinion, how important are the following mechanisms 

for preventing and providing protection from racial and/or ethnic discrimination in your coun-
try? 

 

At the same time, the research and stakeholder consultation clearly identified a need to include 

additional protection mechanisms in the legal protection offered to people from racial or 

ethnic discrimination.  

As highlighted in the 2021 Report on the application of the RED, people across the EU continue 

to regularly experience high levels of discrimination because of their racial or ethnic origin609. 

The report notes that under-reporting of racial or ethnic discrimination remains a problem and 

                                                 
609 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 

69%

75%

42%

57%

72%

70%

67%

55%

47%

58%

77%

67%

66%

6%

9%

18%

18%

6%

8%

16%

15%

19%

22%

6%

17%

9%

5%

5%

17%

6%

9%

6%

5%

11%

10%

8%

6%

11%

3%

5%

8%

3%

5%

3%

3%

13%

9%

21%

14%

13%

11%

9%

14%

16%

9%

11%

10%

10%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Positive action (Article 5) (N=61)

National judicial and/or administrative procedures for
victims of discrimination (Article 7) (N=64)

Conciliation procedures (Article 7) (N=60)

Associations/other legal entities undertaking proceedings on
behalf of/in support of complainants (Article 7) (N=63)

Reversal of the burden of proof to the alleged perpetrator of
discrimination in non-criminal cases (Article 8) (N=64)

Protection of individuals from adverse treatment or
consequences following complaint/legal proceedings (Article

9) (N=64)

Dissemination of information about anti-discrimination
legislation (Article 10) (N=64)

Social dialogue between social partners, including
monitoring in the workplace and codes of conduct (Article

11) (N=64)

Conclusion of collective agreements establishing non-
discrimination rules (Article 11) (N=62)

Dialogue with civil society organisations (Article 12) (N=65)

Establishment of equality bodies (Article 13) (N=64)

Specific tasks of equality bodies, including pursuit of
complaints, independent surveys (Article 13) (N=64)

Effective, proportionate and dissuasive sanctions (Article 15)
(N=64)

Very important Fairly important Important

Slightly important Not at all important Do not know/Not applicable



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

122 

that data collection on the topic needs to be improved610. The FRA highlights that measures to 

prevent discrimination and promote equality should operate in conjunction with more reactive 

dispute settlement mechanisms611. Preventive measures are more targeted to dealing with indi-

rect discrimination and disadvantages experienced by minorities as a whole than measures tack-

ling direct discrimination, such as prohibitions of discrimination and reactive dispute settlement 

mechanisms612. Since the adoption of the Directive, research and policy work has identified ad-

ditional protection mechanisms and measures, including in other areas of discrimination, which 

aim at combating discrimination from a more preventive, but also “structural” perspective. More-

over, specific measures can be considered to enhance the implementation of the protection 

mechanisms in the RED. For instance, while reporting on discrimination and the number of com-

plaints increased slightly since 2014, under-reporting remains a problem613. Equality bodies, 

which have proved to be key in promoting and enforcing equal treatment legislation in the Mem-

ber States, could also be empowered to take on additional responsibilities614.  

The respondents to the targeted survey considered it important to very important to include 

additional potential protection mechanisms in the legal protection offered to people from racial 

or ethnic discrimination. For instance, a large majority of respondents to the targeted survey 

consider the monitoring of implementation of policies aiming at combating racial/ethnic discrim-

ination as important (89 %) or very important (67 %). Research on underlying factors of racial 

or ethnic discrimination (e.g., structural racism, racial bias) is seen as important by 90 % of the 

respondents and very important by 56 %. Collection and use of equality data was similarly seen 

as important by a large majority of respondents (more than 85 %). The absence of equality data 

is considered by the FRA as one major obstacle to developing proactive policies of social inclusion 

which would allow Member States to begin the process of assessing the extent of inequality in 

different sectors615. Fourteen respondents to the targeted survey specifically noted the im-

portance of equality data for understanding the nature and scale of racial and ethnic discrimina-

tion, while emphasising that currently available datasets do not allow for such an understanding. 

The development of national anti-racism strategies aiming to tackle racial and ethnic discrimi-

nation in a comprehensive manner is also identified as an important additional mechanism by 

more than 85 % of the respondents to the targeted survey as well as equality duties and equality 

mainstreaming.   

                                                 
610 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
611 FRA (2012), The Racial Equality Directive: application and challenges.  
612 FRA (2012), The Racial Equality Directive: application and challenges. 
613 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final; Equinet (2021), Addressing Gaps in the Racial Equality Directive. 
614 Migration Policy Group (2020), Handbook on the Racial Equality Directive: with a special focus on Italy, Romania 

and Sweden, Independent Report. 
615 FRA (2012), The Racial Equality Directive: application and challenges. 

https://equineteurope.org/wp-content/uploads/2021/10/Assessing-the-Gaps-Racial-Equality-Directive.pdf
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Figure 8: In your/your organisation’s experience, how important would it be to include the fol-

lowing additional protection mechanisms or related measures? 

 

 

In the OPC, the majority of the respondents 85 % [68 %] also believed that it is (very) important 

to put in place mechanisms to prevent discrimination. Recommendations of OPC respond-

ents for specific actions to adequately protect individuals and/or groups against discrimination 

based on racial or ethnic origin are referred to in Section 5. 
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question from a different angle and mentioned that future protection mechanisms should take 
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In several of the material areas where racial or ethnic discrimination occurs, multiple or inter-

sectional discrimination will aggravate the situation of victims of racial or ethnic discrimination, 

such as, for instance, young men from ethnic minorities in stop and searches by the police, 

migrant and refugee woman especially when wearing headscarves, burqa or niqab in public 

spaces617, LGBTIQ Roma persons618, single mothers619  and migrants with disabilities620. The 

                                                 
616 Survey respondents from Ireland and Sweden.  
617 Information gathered through a stakeholder interview with a ministry in Austria. 
618 Information gathered through a stakeholder interview in Hungary. 
619 Information gathered through a stakeholder interview with Luxemburg. 
620 Information gathered through a stakeholder interview in Italy. 

57%

53%

56%

67%

49%

39%

48%

32%

57%

17%

19%

22%

17%

5%

22%

31%

23%

28%

21%

11%

11%

11%

16%

11%

13%

13%

23%

13%

3%

5%

5%

3%

3%

3%

7%

3%

3%

3%

11%

11%

8%

7%

13%

12%

10%

10%

6%

83%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Collection of equality data (N=62)

Use of equality data (N=63)

Development of national anti-racism strategies (N=63)

Monitoring of implementation of policies aiming at
combating racial/ethnic discrimination (N=61)

Equality duties for public actors (N=63)

Equality duties for private actors (N=62)

Equality mainstreaming (N=61)

Vocational training (N=60)

Research on underlying factors of discrimination (e.g.
structural racism, racial bias, etc.) (N=62)

Other (N=24)

Very important Fairly important Important

Slightly important Not at all important Do not know/Not applicable



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

124 

2015 Eurobarometer on discrimination in the EU revealed that around one-fourth of all discrim-

ination experienced by respondents are of a multiple nature621. The respondents of FRA EU-Midis 

Survey indicated that around 38 % of experiences of discrimination pertained to multiple 

grounds622. Moreover, the EU MIDIS II Survey, showed that discrimination is experienced differ-

ently by women and men, young and old, and by first- or second-generation immigrants623. For 

instance, one out of five second-generation respondents (20 %) felt discriminated against be-

cause of their religion or religious beliefs, compared to one out of eight first-generation immi-

grants (12 %)624. This shows that characteristics such as gender, age or socialisation patterns 

(first and second generation) also affect discrimination experiences and need to be taken into 

EU account when designing legal and policy responses625. Several sources identify protection 

mechanisms that can contribute to better understanding and capturing multiple discrimination.  

This Section aims at mapping potential gaps in the protection mechanisms set up by the Di-

rective. It focuses on identifying protection mechanisms and measures that ensure a more pro-

active and preventative approach to tackling discrimination, but also presents more specific 

mechanisms and measures that could support the implementation of the more general mecha-

nisms included in the RED. The Section also proposes potential mechanisms to better tackle 

multiple or intersectional discrimination.    

3.2 Protection mechanisms ensuring a proactive and preventative approach   

A first set of protection mechanisms identified in the literature and through stakeholder consul-

tations aim at ensuring a more proactive and preventative approach to tackling discrimination. 

The measures and mechanisms identified focus, for instance, on gaining a better understanding 

of racial and ethnic discrimination and its drivers, as well as preventing discriminatory practices 

constituting either direct or indirect discrimination on grounds of race or ethnicity. Most of the 

protection mechanisms identified in this Section are not foreseen in the RED, though several 

policy initiatives have been undertaken to tackle discrimination in a more preventive manner at 

the EU and Member State level.   

3.2.1 National action plans, national Roma strategic frameworks 

National action plans 

Several sources of information identify the adoption of national action plans against racism 

and racial discrimination and regular reporting on their implementation as a good practice626. A 

national action plan maps in a comprehensive manner the activities a state plans to undertake 

to improve racial equality, including goals, responsible actors, target dates and performance 

indicators for each objective627. The EU Anti-racism Action Plan 2020-2025 notes that national 

                                                 
621 Xenidis, R. (2018), Multiple Discrimination in EU Anti-Discrimination Law Towards Redressing Complex Inequality?, 

in Uladzislau BELAVUSAU and Kristin HENRARD (eds), EU anti-discrimination law beyond gender, referring to Euro-
pean Commission (2015), Special Eurobarometer 437: Discrimination in the EU in 2015. 

622 Xenidis, R. (2018), Multiple Discrimination in EU Anti-Discrimination Law Towards Redressing Complex Inequality?, 
in Uladzislau BELAVUSAU and Kristin HENRARD (eds), EU anti-discrimination law beyond gender, referring to calcu-
lations based on data from FRA (2010), ‘Data in Focus Report Multiple Discrimination’ EU-MIDIS: European Union 
Minorities and Discrimination Survey  4, 10. 

623 FRA (2017), Second European Union Minorities and Discrimination Survey. Main results. 
624 FRA (2017), Second European Union Minorities and Discrimination Survey. Main results. 
625 FRA (2017), Second European Union Minorities and Discrimination Survey. Main results. 
626 EU Anti-Racism Action Plan 2020-2025; ECRI (2019), 5th report on the Netherlands; ENAR (2020), A roadmap for 

EU institutions to address structural racism. Information provided by national experts for Austria, Germany and 
Finland through desk research.  

627 UN High Commissioner for Human Rights (2013), National Action Plans Against Racial Discrimination. 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

125 

action plans have proven to be a successful way for Member States to offer an effective re-

sponse to racism and racial discrimination, while at the same time adapting concrete ac-

tions to their own circumstances628.  

More than 85 % of respondents to the targeted survey identify the development of national 

anti-racism strategies as an important additional mechanism to the protection mechanisms cur-

rently offered by the RED.   

The RED does not currently require the adoption of national action plans against racism and 

racial discrimination. According to a 2020 FRA report, only around half of the Member States 

had such plans629. The Commission therefore recommended the adoption of such plans in the 

2020-2025 EU Anti-racism Action plan and announced the proposal to identify common guiding 

principles for such action plans, in close cooperation with civil society. As the common guiding 

principles have been adopted in 2021, Member States have now been invited to product their 

national action plans by 2022630.  

It will be important to follow up on the adoption of national action plans as well as their 

implementation, including the application of the guiding principles elaborated by the Commis-

sion. This was identified as particularly important during the stakeholder workshop where par-

ticipants noted that national action plans, while important instruments for tackling discrimina-

tion, require sufficient funding, continuous monitoring, institutionalised cooperation and political 

support that can incentivise their implementation. The Commission announced in its own Action 

Plan against Racism that it will report regularly on the implementation of national action plans 

against racism, with a first report at the end of 2023.  

National Roma strategic frameworks 

The first direct contribution to the EU Anti-racism Action Plan 2020-2025 is the new EU Roma 

Strategic Framework for equality, inclusion, and participation, presented by the European 

Commission on 7 October 2020631.  The EU Roma Strategic Framework establishes three cross-

cutting objectives in the areas of equality, inclusion and participation, alongside four sectoral 

objectives in the areas of education, employment, housing and health632. The European Com-

mission proposes quantitative EU targets aimed at monitoring the advancement towards such 

objectives, and on the other hand, a list of specific actions to be taken at national level have 

been established633. Member States are requested to adopt national Roma strategic frame-

works and communicate them to the European Commission by September 2021, and subse-

quently to report the implementation of such national strategies every two years634. However, 

as of February 2022 only some Member States had submitted their national Roma strategic 

frameworks635. The European Commission plans to publish an Assessment Report of the Member 

States’ national Roma strategic frameworks in the autumn 2022. 

                                                 
628 EU Anti-Racism Action Plan 2020-2025. 
629 EU Anti-Racism action plan 2020-2025. The Member States having adopted national action plans at that time were 

Belgium, Croatia, Czechia, Finland, France, Germany, Ireland, Italy, Lithuania, Netherlands, Portugal, Slovakia, 
Sweden, Spain and UK).  

630 Information provided by the European Commission.  
631 EU Roma strategic framework for equality, inclusion and participation for 2020 – 2030. 
632 EU Roma strategic framework for equality, inclusion and participation for 2020 – 2030, pp. 3-5. 
633 EU Roma strategic framework for equality, inclusion and participation for 2020 – 2030, pp. 3 - 11. 
634 EU Roma strategic framework for equality, inclusion and participation for 2020 – 2030, p. 11.  
635 Roma inclusion set back as several EU countries delay national strategies – EURACTIV.com. 

https://ec.europa.eu/info/sites/default/files/eu_roma_strategic_framework_for_equality_inclusion_and_participation_for_2020_-_2030_0.pdf
https://ec.europa.eu/info/sites/default/files/eu_roma_strategic_framework_for_equality_inclusion_and_participation_for_2020_-_2030_0.pdf
https://ec.europa.eu/info/sites/default/files/eu_roma_strategic_framework_for_equality_inclusion_and_participation_for_2020_-_2030_0.pdf
https://ec.europa.eu/info/sites/default/files/eu_roma_strategic_framework_for_equality_inclusion_and_participation_for_2020_-_2030_0.pdf
https://www.euractiv.com/section/non-discrimination/news/roma-inclusion-set-back-as-several-eu-countries-delay-national-strategies/
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Box 32: Examples of national Roma strategic frameworks  

Examples of national Roma strategic frameworks 

 Bulgaria: the National Strategy of the Republic of Bulgaria for Equality, Inclusion and Participa-

tion of the Roma (2021 – 2030) sets several areas of priority, including: education and training, 
healthcare, employment, housing conditions, rule of law and anti-discrimination636. In addition, 
a specific focus on culture and media has been established, with the goal to improve the active 
participation of Roma community in public cultural life637. 

 Germany: the National Strategic Framework to Implement the EU Roma Strategic Framework 
provides for a combination of integrated and targeted measures638. On the one hand, the inte-

grated measures foresee a continuation of the existing actions open to all migrants and which 
cover the areas of education, employment, health and housing. On the other hand, the targeted 
measures aim to establish specific programmes for Sinti and Roma people at federal-, state- as 
well as local- level639. 

 Poland: besides interventions in the education and housing, the Programme for Social and Civic 

Integration of the Roma Community in Poland for 2021-2030 foresees innovative integration 
projects at local level as well as systematic tasks carried out by the Ministry of the Interior and 

Administration, including scholarship programmes for Roma pupils and students640.  
 Spain: the National Strategy for Roma Equality, Inclusion and Participation 2021-2030 includes 

nine lines of action, in three macro areas, covering social inclusion, equal opportunity and non-
discrimination, and participation641.  

3.2.2 Information, awareness raising, guidance and training 

As mentioned in the 2021 Report on the application of the RED, low awareness of the anti-

discrimination legislation and of the existence of equality bodies that assist victims remain major 

challenges in fighting discrimination642. For instance, 71 % of members of ethnic or immigrant 

minority groups report to be unaware of any organisation offering support or advice to victims 

of discrimination643. In contrast, awareness among the general population of the existence of an 

institution offering support for victims of discrimination at work is relatively high (61 %)644. 

Several reports and stakeholders point to the need to prepare tailored guidance and organise 

awareness-raising activities for a variety of actors and for the public in general, on the one hand, 

to inform people of the rights under the RED and national legislation and, on the other hand, to 

fight stereotypes based on racial or ethnic characteristics. 

More specifically, guidance and awareness raising activities concerning racism, intolerance, 

prejudice and discrimination and explaining the relevant legal provisions should be delivered to 

                                                 
636 National Strategy of the Republic of Bulgaria for Equality, Inclusion and Participation of the Roma (2021 – 2030), 

pp. 22 -35.  
637 National Strategy of the Republic of Bulgaria for Equality, Inclusion and Participation of the Roma (2021 – 2030), p. 

35.  
638 Tackling Antigypsyism, Ensuring Participation. National Strategic Framework to Implement the EU Roma Strategic 

Framework in Germany, p 17.  
639 Tackling Antigypsyism, Ensuring Participation. National Strategic Framework to Implement the EU Roma Strategic 

Framework in Germany, p 17. 
640 Programme for Social and Civic Integration of the Roma Community in Poland for 2021–2030, pp. 52 -57.  
641 National Strategy for Roma Equality, Inclusion and Participation 2021-2030 
642 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
643 FRA EU-MIDIS II Survey; European Commission, Report on the application of Council Directives 2000/43/EC and 

2000/78/EC, COM(2021) 139 final. 
644 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
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all actors involved in the administration of justice including judges, lawyers, prosecu-

tors, the police and prison officers645. In several Member States646, guidance is provided by 

the higher courts in how the concept of the burden of proof should be applied in accordance with 

the Directive647. In France, guidance was developed for public prosecutors to deal with anti-

discrimination cases in the form of a circular distributed to all public prosecutors648. The circular 

provides instructions to the public prosecutors in giving priority to discrimination cases, both 

criminal and civil cases. It also instructs the public prosecutor to use the investigation powers of 

the national equality body in discrimination cases and requires public prosecutors, for instance, 

to remain active in committees fighting racism when these enable the adoption of local preven-

tion policies. In the Netherlands, the national equality body developed a decision tree for deciding 

whether profiling may be considered ethnic profiling or not with a view to provide further guid-

ance to law enforcement authorities649.  

Further guidance on the use of rights under the Directive can also be provided to the general 

public and, in particular, to (potential) victims of discrimination. Such guidance could be tar-

geted to a specific audience and include, for instance, guidelines for filing complaints regarding 

discriminatory commercials and advertising650, or on the availability of free legal aid and of in-

terpretation and translation services651. Good practice guides can also be developed for compa-

nies across the EU to disseminate good practices to fight discrimination. 

Box 33: Examples of guidance developed in the Member States 

Examples of guidance developed in Member States 

 France: guidance for public prosecutors for dealing with discrimination cases in criminal and 

civil law cases. Specific instructions developed to provide better legal protection against racism 
and hate crimes: e.g., public prosecutors should not hesitate to use civil procedures to quickly 
block access to websites or webpages which propagate hate speech, increased sensibilisation of 

investigation bodies for the procedural limitations or difficulties (e.g., gathering of evidence or 
prescription limits) and for the reception of victims, reactivate the specialisation of investigative 
judges and enhance the development of partnerships with local powers and civil society, includ-

ing through participation in the local anti-racism committees652.  
 Netherlands: national equality body prepared guidance and a decision tree for determining 

whether profiling by law enforcement may be considered ethnic profiling653. The guidance 
document and accompanying decision tree provides tools for assessing a risk profile for discrim-
ination. It contains a minimum norm which all public bodies, including law enforcement, should 
comply with when determining and using risk profiles. A risk profile may not be exclusively or 
predominantly based on ethnicity, origin or nationality. The use of ethnicity, origin or nationality 

may moreover only be used very exceptionally and the need for such necessity shall be une-
quivocal.  

 

                                                 
645 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance; Interview with stakeholder from Belgium.  
646 For instance, Austria, Denmark, Ireland, Slovakia, Spain.  
647 See also below under ‘burden of proof’.  
648 Ministère de la Justice (France), Circulaire du 4 avril 2019 relative à la lutte contre les discriminations, les propos et 

les comportements haineux, 2019.  
649 Information provided by national expert for the Netherlands through desk research. 
650 Interview with a national stakeholder in Austria. 
651 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance. 
652 Ministère de la Justice (France), Circulaire du 4 avril 2019 relative à la lutte contre les discriminations, les propos et 

les comportements haineux, 2019. 
653 College voor de Rechten van de Mens (2021), Discriminatie door risicoprofielen: voorkom etnisch profileren (Dis-

crimination through risk profiles: prevent ethnical profiling) and Discriminatie door risicoprofielen: Een mensen-
rechtelijk toetsingskader (Discrimination through risk profiles: a human rights assessment framework).   

https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://mensenrechten.nl/nl/nieuws/discriminatie-door-risicoprofielen-voorkom-etnisch-profileren
https://mensenrechten.nl/nl/publicatie/61a734e65d726f72c45f9dce
https://mensenrechten.nl/nl/publicatie/61a734e65d726f72c45f9dce
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Several ECRI reports identify the support to educational establishments in combating racial 

and ethnic discrimination, in particular to raise awareness about the specific difficulties faced by 

Roma children, as important protection mechanisms654. ECRI raised, for instance, the need for 

additional support for Roma children, such as Roma teaching assistants and support for their 

integration in mainstream education instead of in special needs classes. Such support can also 

help remove administrative obstacles, e.g., domiciliation requirements for registering in a 

school655. Municipal authorities in Belgium highlighted the need to address structural discrimina-

tion and racial bias through educational activities in schools, including awareness raising activi-

ties, such as theatre plays and information campaigns for children656.   

Communication campaigns and dissemination of information should be organised for the 

individuals that could be (potential) victims of racial or ethnic discrimination as well as for the 

public at large. Specific campaigns regarding anti-discrimination legislation and derived rights 

should be set up, specifically targeted to ethnic minorities and victims of discrimination657. 

This can include preparing brochures, guides, carrying out general and targeted campaigns, 

running seminars, and other innovative communication campaigns. ECRI reports moreover that 

awareness-raising activities should also be targeted at specific groups (such as employers 

and employees, persons offering public services, members of the legal community and judiciary). 

For instance, in Ireland, the Equality Authority prepared special materials to raise awareness 

among the Traveller community about the existence of a new anti-discrimination legislative 

framework and complaints mechanism. In Belgium, a campaign ‘Stop Ethnic Profiling’, led by 

seven organisations658 and a human rights’ activist was organised to inform those most at risk 

of ethnic profiling by the police of their rights and what they can do if they were victims of ethnic 

profiling659. In Portugal, information materials were prepared and distributed on discrimination 

and harassment in tenancy and housing acquisition660. 

In parallel, awareness-raising activities should also target the general public, in particular 

with a focus on preventing racial and ethnic discrimination661. A 2016 report by Equinet reported, 

through the national equality bodies, a significant rise in discrimination, hate speech and hate 

crime related to race and ethnic origin662. The report highlights the need for awareness-raising 

campaigns for the public, such as lectures in universities, short movies or video games as well 

as national action weeks663. Messages in support of inclusion, in particular on the negative im-

pacts of discrimination, should be disseminated to the public, and communication strategies and 

                                                 
654 ECRI (2018), 5th report on Latvia; ECRI (2015), 5th report on France; ECRI (2004), 10 years of combating racism in 

Europe: a review of the work of the European Commission against racism and intolerance; Interview with a na-
tional stakeholder in Belgium.  

655 ECRI (2018), 5th report on Latvia; ECRI (2015), 5th report on France. 
656 Interview with a national stakeholder in Belgium. 
657 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final; Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; ECRI (2004), 10 years 
of combating racism in Europe: a review of the work of the European Commission against racism and intolerance; 
ECRI (2018), 5th report on Portugal; Information provided by national experts for Belgium, Finland, Portugal and 
Slovakia through desk research. 

658 Amnesty International Vlaanderen, MRAX, LEVL, Liga voor Mensenrechten, Ligue des droits humains, Uit De Marge, 
JES. 

659 Information provided by national expert for Belgium through desk research. 
660 Information provided by national expert for Portugal through desk research. 
661 ENAR (2020), Intersectional discrimination in Europe: relevance, challenges and ways forward; Equinet (2016), 

Fighting Discrimination on the Ground of Race and Ethnic Origin; OHCHR, Management Plan 2018-2021; FRA 
(2019), Roma and Travellers Survey,; Information provided by national expert for Czech Republic and France 
through desk research. 

662 Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin.  
663 Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin. 

https://www.enar-eu.org/wp-content/uploads/intersectionality-report-summary_final-2.pdf
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multi-media campaigns, using social media tools, should be used to reach youth and marginal-

ised groups664. Awareness-raising campaigns should also focus on the subtle ways in which dis-

crimination occurs, including through unintended, unconscious behaviour and on victims’ rights 

of redress665. The FRA in particular underlines the need to include actions targeting anti-discrim-

inatory sentiments in Roma inclusion strategies and to directly involve Roma communities in 

designing such campaigns666.  

Box 34: Examples of communication and information campaigns in the Member States 

Examples of communication and information campaigns in the Member States667 

 Estonia: the Ombudsman participated in a campaign to raise awareness of the existence of his 
office. 

 Ireland: the Equality Authority produced materials in different languages and formats to high-

light the existence of a new anti-discrimination legislative framework and complaints mecha-

nism. 
 Belgium: federal campaign against racism launched in March 2019 to denounce stereotypes 

through videos broadcast on social media and in train stations. At local level, activities are or-
ganised by municipalities in schools to educate pupils about racism, for example through theatre 
plays.  

 France, campaign by the Equality Body to raise young people’s awareness of the importance to 

fight stereotypes and promote equality as well as an educational platform. Also in France, a 
communication campaign was launched against discrimination in sports followed by a legal guide 
on this topic. The Ministry of Interior has also published on its website practical guides regarding 
the fight against discrimination. 

 Romania: various projects/campaign to raise awareness about discrimination of Roma people.  
 Latvia: adopted guidelines (2021-2027) for the development of a cohesive and active civic so-

ciety with the aim of facilitating the understanding of society of diversity, by reducing negative 
stereotypes towards certain groups in society. 

 Lithuania: a number of public awareness activities have been implemented at a state level by 

the equality bodies, with the aim to prevent hate crimes and discrimination against Roma pop-
ulation and other minorities.  

 Czech Republic: the “Know the truth and spread it further (Poznej pravdu a šiř ji dál)” project 
with the aim of detecting and refuting fake news about Roma and refugees. A media campaign 

was also carried out in 2019 via Czech Television, Czech Radio and social networks with the 
objective of mainstreaming the position of Roma culture in society. An online awareness raising 
campaign was also launched called “I did a terrible thing” (Udělal jsem hroznou věc). The cam-
paign focused on the critical situation of the Romani LGBT+ community. Finally, a specific online 
campaign was organised to incentivise Roma communities to declare their Roma ethnic back-
ground and Romani mother tongue at the 2021 Population, Housing and Urban Census. 

 Portugal: the plan for the Prevention of Discriminatory Practices in Security Forces and Services 

provides for a reinforcement in the external communication channels of the security forces to 
promote the visibility of women and minorities in the police. 

 

                                                 
664 OHCHR, Management Plan 2018-2021; FRA (2019), Roma and Travellers Survey; Information provided by national 

expert for Czech Republic and France through desk research. 
665 ENAR (2020), Intersectional discrimination in Europe: relevance, challenges and ways forward.  
666 FRA (2019), Roma and Travellers Survey. 
667 Examples gathered from:  ECRI (2004), 10 years of combating racism in Europe: a review of the work of the Euro-

pean Commission against racism and intolerance; EC High Level Group on Non-discrimination, Equality and Diver-
sity (2018), Guidelines on improving the collection and use of equality data; Equinet (2016), Future of equality leg-
islation in Europe; Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; Equinet 
(2021), Assessing gaps in the Racial Equality Directive; FRA (2019), Roma and Travellers Survey; ECRI (2019) 6th 
report on Belgium; ECRI (2019), 5th report on Slovenia; Information provided by national expert for Czech Repub-
lic, Latvia, Lithuania and Romania through desk research. 

https://www.enar-eu.org/wp-content/uploads/intersectionality-report-summary_final-2.pdf
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Conferences should be organised gathering researchers, policy makers and other experts to 

tackle racism and racial discrimination in the EU668. Such conferences can focus on specific topics 

or assess anti-discrimination policies and tools on a regular basis. 

Through public speech, initiatives can also be taken to tackle racism and discrimination, in-

cluding “structural” discrimination or racial bias. For instance, the EU Anti-racism Action plan 

notes the importance of acknowledging the historical roots of racism publicly to address preju-

dices and stereotypes669. The promotion of balanced and positive narratives, increasing aware-

ness and knowledge of journalists and fostering media literary are important tools in this re-

spect670. Finally, equality bodies can also play a role through the issuance of public statements 

to acknowledge certain issues, such as, for example, ethnic profiling671. 

The obligations to provide information about the RED and assistance to victims are included in 

the RED. Article 10 of the RED requires Member States to bring the provisions of the RED to the 

attention of the individuals concerned. The equality bodies are also mandated, in Article 13, with 

the task to provide independent assistance to victims of discrimination in pursuing their com-

plaints. No more detailed requirements are, however, included in the RED about the devel-

opment of guidance for potential victims of discrimination, actors in the areas where discrimina-

tion may occur, and regarding awareness-raising activities and communication campaigns 

against racism, racial and ethnic discrimination, and unconscious bias for the public in general. 

While these activities are in many Member States within the core of the mandate of the national 

equality body, the specific activities organised by the national equality body will depend to a 

great extent of the national mandate in the Member State concerned and the available resources.    

The Commission has undertaken policy initiatives to increase awareness of the provisions of 

the Directive and has supported awareness raising campaigns on key topics, e.g., the commu-

nication activities to fight anti-Roma discrimination and stereotypes, the EU Diversity Month and 

the annual designation of a European capital of inclusion and diversity to make good practices 

at local level more visible672.   

Participants in the stakeholder workshop and in interviews emphasised the importance of provid-

ing targeted guidance and raise awareness of the public in general about racial and ethnic dis-

crimination, racism and unconscious racial bias. Participants noted that, while the RED foresees 

in the requirement to provide information, there is a need for further EU and national action to 

operationalise the current legal provisions. 

Training about racial and ethnic discrimination is identified as particularly important by a range 

of stakeholders for different target audiences. As highlighted in the EU Anti-Racism Action Plan 

2020-2025, teachers must be trained to work with all children and be sensitive to the needs of 

pupils from different backgrounds, including on issues relating to racial discrimination, so that 

schools can be safe havens, free from bullying, racism and discrimination673. Children should 

be taught early about equality, respect and inclusion and be empowered to promote such 

                                                 
668 Ontario (2017), A better way forward: Ontario’s 3-year Anti-racism Strategic plan; Ontario (2020), Error! Hyper-

link reference not valid.Annual progress report 2020: Ontario’s Anti-Racism Strategic Plan.   
669 EU Anti-Racism Action Plan 2020-2025. 
670 EU Anti-Racism Action Plan 2020-2025. 
671 Equinet (2019), Equality bodies countering ethnic profiling. 
672 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final; Communication activities to fight discrimination against Roma, https://ec.europa.eu/info/policies/justice-
and-fundamental-rights/combatting-discrimination/roma-eu/communication-activities-fight-discrimination-against-
roma_en; European Commission, Diversity and inclusion initiatives: EU Diversity Month and European Capitals of 
Inclusion and Diversity Award.  

673 EU Anti-Racism Action Plan 2020-2025.  

https://files.ontario.ca/ar-2001_ard_report_tagged_final-s.pdf
https://www.ontario.ca/page/annual-progress-report-2020-ontarios-anti-racism-strategic-plan
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/roma-eu/communication-activities-fight-discrimination-against-roma_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/roma-eu/communication-activities-fight-discrimination-against-roma_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/roma-eu/communication-activities-fight-discrimination-against-roma_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/tackling-discrimination/diversity-and-inclusion-initiatives_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/tackling-discrimination/diversity-and-inclusion-initiatives_en
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values among their peers and in their communities674. For that reason, educational pro-

grammes for schools and universities should integrate equality and non-discrimination675. ECRI, 

for instance, recommends including the history of Roma people and Travellers in school curricula 

and teaching materials. A Portuguese stakeholder recommended revising the school curriculum 

to tackle the colonialist and slavery past of Portugal676. Moreover, it is important to train school 

staff in inclusive education, human rights and tolerance677.  

Box 35: Selected examples in relation to teaching on racial or ethnic discrimination in educa-

tion   

Selected examples in relation to teaching on racial or ethnic discrimination in education678 

 Austria: human rights education has been formally integrated into the school system through 
‘citizenship education’, which is primarily a cross-curricular educational principle, applicable to 

all subjects and to all types of schools at each level. This principle expressly defines ‘overcoming 

prejudice, stereotypes, racism, xenophobia and antisemitism as well as sexism and homophobia’ 
as its specific aim. At local level, the Board of Education for Vienna adopted the topic of human 
rights as one of its long-term pedagogical aims, offering relevant training seminars for teachers. 

 Cyprus: the Ministry of Education encouraged all schools to adopt an anti-racism policy and 
develop activities with students, teachers and parents. If schools have incidents of racial dis-
crimination, they are submitted in a summary report to the Ministry at the end of the school 

year. Moreover, a Code of Conduct against Racism and Guide for Managing and Reporting Racist 
Incidents in Schools in 2014, which set out an anti-racist policy and provides schools and teach-
ers with advice on preventing racist incidents and violence in school context.. 

 Germany: the Standing Conference of the Ministers of Education and Cultural Affairs (KMK) is 
working on a document regarding the history, culture and way of life of Sinti and Roma. Human 
rights education is a cross-curricular topic in secondary education of children aged from 10 to 

19 years.  
 Netherlands: the anti-discrimination bureau of Friesland gives training in schools. 
 Spain679: provision on ensuring knowledge of the Roma culture was introduced into the education 

system in new legislation on education at the end of 2020. The Spanish law requires that equal 
treatment and non-discrimination be addressed at the different stages of basic education. It 
adds that the study of, and respect for, other cultures, particularly the Roma and other groups, 
must be considered. The aim is to contribute to appreciating cultural differences and recognising 

and disseminating the history and culture of ethnic minorities in Spain, thus promoting 
knowledge about them and reducing stereotypes. 

 

Similarly, training should be provided to public officials involved in or providing public services 

as well as the police officers, public prosecutors, judges and other personnel involved in law 

enforcement680. CEPOL could be involved in training provided to law enforcement. However, it is 

                                                 
674 EU Anti-Racism Action Plan 2020-2025. 
675 OHCHR, Management Plan 2018 -2021; EU Anti-Racism Action Plan 2020-2025; ECRI (2004), 10 years of combat-

ing racism in Europe: a review of the work of the European Commission against racism and intolerance; ECRI 
(2020), 6th report on Austria; ECRI (2019), 6th Report on Germany; ECRI (2016), 5th Report on Luxembourg; ECRI 
(2018), 5th Report on Portugal; ECRI (2020), 6th Report on Czech Republic; Information gathered by national ex-
perts for Cyprus, France, Netherlands, Poland and Romania under this study; Interviews with stakeholders at EU 
level, in Belgium, Luxembourg, Netherlands, Poland, Portugal and Slovenia. 

676 Interview with stakeholder in Portugal. 
677 E.g. ECRI, 6th Report on Czech Republic. 
678 Examples gathered by the national experts through desk research and stakeholder interviews. 
679 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

680 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; Commission Communication on Ensuring justice in the EU — a European judicial training strategy for 
2021-2024, COM(2020) 713 final; ECRI (2004), 10 years of combating racism in Europe: a review of the work of 
the European Commission against racism and intolerance; Amnesty International (2019), Observations to the 
United Nations Committee on the Elimination of Racial Discrimination’s Draft General Recommendation no. 36 on 

https://www.amnesty.org/es/documents/ior40/0624/2019/en/
https://www.amnesty.org/es/documents/ior40/0624/2019/en/
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noted by CEPOL itself that training should in addition be provided in every EU official language 

in the Member States at a local level681. Equinet notes that, while trainings can be useful for 

setting basic standards, there is little evidence that trainings change officer behaviour or insti-

tutional practices driving ethnic profiling. This underlines the importance of combining training 

with longer-term initiatives that include leadership, strong policies on ethnic profiling and mon-

itoring police actions682. FRA moreover calls for the need to develop guides to ensure that police 

officers do not conduct racial profiling in the framework of their mandate. Such guidance can be 

attached to relevant legislation included in police standard codes of conduct683. Some stakehold-

ers recommend increasing the duration of general police training to prepare police officers to 

deal with specific situations, including situations of discrimination684. The increased duration of 

police training would allow the training programme to focus on a wider range of issue, including 

the preparation of police officers for concrete situations which they may encounter during their 

work. 

Box 36: Selected examples in relation to training on racial or ethnic discrimination for public 

officials and law enforcement  

Selected examples in relation to training on racial or ethnic discrimination for public officials 
and law enforcement685 

 Finland: the Police University College in Tampere organises the official training programme for 

police officers. The basic police degree is a Bachelor’s degree which takes three years to com-
plete. The programme focuses on practical knowledge and skills, including to deal with situations 
of possible discrimination and to deal with possible discriminatory complaints by citizens. 

 Belgium: Brussels Environment Agency provides staff members with written communication 
about the inclusive employment policy of the organisation. Internal awareness-raising events 
are organised.  

 France: civil servants are regularly trained in the areas of diversity and fight against discrimi-

nation. The National School of Magistrates has introduced a six-day-training on the fight against 

discrimination. 
 Romania: the 2015-2020 Strategy had the objective to introduce teaching modules on Roma 

population for specialists in public administration, social assistance, health, education. Public 
officials in the Ministry of Interior, the police, police schools and academies and gendarmerie 
schools are provided training on racism, discrimination and diversity. Police are briefed specifi-
cally on human rights issues including on violence against Roma. 

 Poland: judges and prosecutors are trained on human rights and anti-discrimination by the 
National School for Prosecutors. 

 Cyprus: training courses developed, among others, on intercultural sensitivity in policing. In 
addition to training provided by the Cyprus Police Academy, the Office for Combatting Discrimi-
nation of the Police offers in-house trainings alone or in conjunction with the Ombudsperson. 

 Germany: National Action Plan against Racism develops and tests various training modules for 

criminal judges and public prosecutors in the field of racism. The trainings are to be used by 
judges and public prosecutors in responding appropriately to racist and hate-motivated acts, to 
deal appropriately with the experiences of those affected in criminal proceedings, and to thus 

enable them to have effective and non-discriminatory access to justice. 

                                                 
preventing and combating racial profiling; FRA (2018), Report: Being Black in the EU; European Parliament (2019), 
Scaling up Roma Inclusion Strategies: Truth, reconciliation and justice for addressing antigypsyism; ECRI (2020), 
statement of June 2020 on racist police abuse, including racial profiling and systemic racism,; ECRI (2018), Dis-
crimination, artificial intelligence, and algorithmic decision-making; European Commission (2021), How to put rea-
sonable accommodation into practice – Guide of promising practices (for the Belgian and Hungarian example); Eq-
uinet (2019), Equality bodies countering ethnic profiling; Amnesty International (2016), Police and Minority Groups 
– Short paper series no. 3; ECRI (2015), 5th Report on France; ECRI (2016), 5th Report on Lithuania; ECRI (2016), 
5th Report on Luxembourg; ECRI (2018), Conclusions on Greece; Information gathered by national experts for 
Czech Republic, France, Italy, Luxembourg, Netherlands, Poland and Romania under this study; Interviews with 
stakeholders at EU level, in France, Netherlands, Luxembourg, Poland, Portugal and Romania. 

681 Interview with stakeholder at EU level. 
682 Equinet (2019), Equality bodies countering ethnic profiling. 
683 FRA (2018), Report: Being Black in the EU. 
684 Interview with stakeholder in Belgium. 
685 Examples gathered by the national experts through desk research and stakeholder interviews. 

https://www.amnesty.org/es/documents/ior40/0624/2019/en/
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Selected examples in relation to training on racial or ethnic discrimination for public officials 
and law enforcement685 

 Greece: National School of Judges included lessons on racism and xenophobia into its 2017 
curriculum for judges and prosecutors. Moreover, intensified training is provided to the police 
through courses on human rights protection and racial discrimination.  

 Czech Republic: different measures have been introduced to increase the competence of police 
officials on hate violence and discrimination. In particular, specific modules on discrimina-
tion/hate crimes have been introduced in the basic training of law enforcement agencies and 
police corps. 

 Spain: public officials from the judiciary are required to attend training courses aimed at tackling 
discrimination in public institutions. Police corps must follow a legal protocol in order to carry 
out their duties in a non-discriminatory manner. The Prosecutor General's office attends a train-

ing course on annual basis on hate crimes and racial discrimination.  

 

Finally, diversity and anti-discrimination training should also be organised within the private 

sector and among professionals outside of the public sector. For example, in France, human 

resources staff in charge of recruitment in large companies have to follow compulsory training 

on discrimination at least every five years686. In Italy, an NGO provided training for lawyers and 

social workers, among others, to better address victims’ needs by promoting a victim-centred 

approach. Training should also be organised for migrants and ethnic minority organisations on 

equality and anti-discrimination laws687 as well as for journalists688. 

The RED does not contain specific provisions about the training of individuals or organisations 

with a view to increase awareness of racial or ethnic discrimination or the non-discrimination 

legislation and the rights and obligations it provides for. Article 10 of the RED providesfor an 

information obligation for individuals about the provisions of the RED. While Article 10 RED pro-

vides a legal basis for more specific policy initiatives at EU level, including for training specific 

individuals, target groups or organisations, such as for example, judges or education profession-

als, stakeholders noted that there is a need for a further operationalisation of the existing legal 

provisions.  

Policy initiatives at EU-level have been developed on specific issues, such as training of law 

enforcement officials on hate crimes and speech, the organisation of training and webinars by 

FRA on the prevention of unlawful profiling, and the training of judges under the EU Strategy on 

European judicial training, which includes a component on training on the rights of victims of 

gender-based violence, racism and discrimination689. 

3.2.3 Collection and use of equality data 

As highlighted in the 2021 EC Report on the application of the RED, equality data are crucial 

for raising awareness, sensitising people, quantifying discrimination, showing trends over time, 

proving the existence of discrimination, evaluating the implementation of equality legislation, 

demonstrating the need for positive action, and contributing to evidence-based policymaking690. 

                                                 
686 Interview with stakeholder in France.  
687 Information gathered by the national expert for Malta through desk research.  
688 EU Anti-Racism Action Plan 2020-2025. 
689 Information provided by European Commission. E.g. in the High Level Group on combating hate speech and hate 

crime.   
690 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
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However, the work carried out by the EC Subgroup on Equality data revealed much variation in 

how Member States collect and use equality data691.  

The absence of equality data was identified as a major obstacle for providing protection to ethnic 

minorities and victims of racial or ethnic discrimination by several interviewed stakeholders and 

during the stakeholder workshop for several reasons. The lack of equality data often makes it 

difficult to prove discrimination692. Ethnically disaggregated data would allow Member States to 

assess inequality in different sectors and would therefore be an important instrument for the 

development of proactive social inclusion policies for ethnic minorities693.  

Several sources therefore propose the adoption of measures relating to the collection and use 

of equality data. Equality data should be disaggregated by race or ethnic origin, based on self-

identification, collected in accordance with the GDPR, covering underrepresented groups at risk 

of discrimination and gather experiences of discrimination694. Moreover, data on specific topics 

should be collected through dedicated projects, such as, for example on algorithmic discrimina-

tion when using artificial intelligence for decision-making695.  

Several stakeholders highlight the need for a harmonised methodology to collect data in the 

EU, that includes the engagement of diverse actors in data collection696. Data on judgments and 

complaints received by equality bodies, the police, public services, inspectorates and the judici-

ary should be made public697. Situation testing is identified as a particularly useful method 

to examine patterns of discrimination and identify possible “structural” discrimination698. Several 

                                                 
691 EC High Level Group on Non-discrimination, Equality and Diversity (2018), Guidelines on improving the collection 

and use of equality data. 
692 Equinet (2021), Assessing gaps in the Racial Equality Directive; Ministère de la Justice (France), Circulaire du 4 

avril 2019 relative à la lutte contre les discriminations, les propos et les comportements haineux, 2019. 
693 FRA (2012), The Racial Equality Directive: application and challenges. 
694 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 
694 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance. 
695 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final; European network of legal experts in gender equality and non-discrimination (2021), Effectively enforc-
ing the right to non-discrimination: Promising practices implementing and going beyond the requirements of the 
Racial Equality and Employment Equality Directives; European Commission (2021), Algorithmic discrimination in 
Europe: challenges and opportunities for gender equality and non-discrimination law; ECRI (2018), Discrimination, 
artificial intelligence, and algorithmic decision-making; ECRI (2004), 10 years of combating racism in Europe: a 

review of the work of the European Commission against racism and intolerance; ECRI (2015), 5th report on Poland; 
Information provided by national expert for Belgium and Finland through desk research; Interviews with stakehold-
ers in Belgium.  

696 Equinet (2021), Assessing gaps in the Racial Equality Directive; European Commission, Report on the application of 
Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 final; European network of legal experts in gender 
equality and non-discrimination (2021), Effectively enforcing the right to non-discrimination: Promising practices 
implementing and going beyond the requirements of the Racial Equality and Employment Equality Directives; In-
terviews stakeholders at EU level, in France and Luxembourg. 

697 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; European network of legal experts in gender equality and non-discrimination (2021), Effectively enforc-
ing the right to non-discrimination: Promising practices implementing and going beyond the requirements of the 
Racial Equality and Employment Equality Directives; ECRI (2004), 10 years of combating racism in Europe: a re-
view of the work of the European Commission against racism and intolerance; ECRI (2015), 5th report on France; 
ECRI (2018), 5th report on Portugal; Open Society Foundation (2013), The Race Equality Directive, a shadow re-
port; Information provided by national expert for Poland through desk research; Interviews with stakeholders in 
Slovenia, Belgium and the Netherlands. 

698 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; European network of legal experts in gender equality and non-discrimination (2021), Effectively enforc-
ing the right to non-discrimination: Promising practices implementing and going beyond the requirements of the 
Racial Equality and Employment 

Equality Directives; Migration Policy Group (2020), Handbook on the Racial Equality Directive: with a special focus on 
Italy, Romania and Sweden, Independent Report; Migration Policy Group and the Centre for Equal Rights (2009), 
Proving Discrimination Cases - the Role of Situation Testing; Equinet (2017), Fighting Discrimination on the Ground 

https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
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EU Member States are increasing the use of situation testing. In some Member States, the na-

tional equality body is authorised to conduct situation tests during an investigation of an alleged 

case of discrimination and to consider the results as evidence when taking a decision699. In 

France, the public prosecutors are encouraged to use situation testing to address the specific 

difficult of gathering evidence in discrimination cases700. Situation testing can also be used to 

analyse the situation of vulnerable social groups at local level in different social areas. For in-

stance, in Hungary, municipalities are required to adopt five-year local equal opportunities pro-

grammes containing an analysis of the situation of vulnerable social groups in different social 

areas, including education, housing, employment, health care701. The analysis shall be used by 

municipalities as a basis for drafting local action plans. Surveys should be organised both among 

the general population and for specific target groups, including about the experiences and per-

ceptions of potential victims of discrimination, e.g., in companies702. FRA also recommends the 

use of population censuses for collecting equality data703.  

Interinstitutional cooperation within the Member States, to gather data across different 

departments and entities, should be fostered to obtain timely and fit-for-purpose data, relevant 

to the needs identified in an efficient manner704. Such coordinated data collection should include 

the regular mapping of existing equality data sources as well as the identification of information 

gaps705. The FRA recommends that the national equality body should be involved in facilitating 

such interinstitutional cooperation within the Member States706. The expertise of the national 

equality bodies should moreover be used to gather data on specific cases of discrimination707. A 

variety of relevant actors, including statistical offices, public departments, inspectorates, re-

search centres, civil society organisations, data protection authorities, the private sector and, in 

particular minority organisations, should be involved in collecting and disseminating 

equality data708. Overall, institutional capacity should be built to collect and reliable equality 

data. This should be matched with the availability of adequate resources to facilitate such tasks. 

Finally, statistics should be developed, including to serve as evidence of indirect discrimina-

tion709. 

                                                 
of Race and Ethnic Origin; Information gathered by national expert for Hungary under this study; Interviews with 
stakeholders at EU level, in Belgium and in Sweden. 

699 For instance, Hungary and France. Information gathered by national expert for France and Hungary under this 
study. 

700 Ministère de la Justice (France), Circulaire du 4 avril 2019 relative à la lutte contre les discriminations, les propos et 

les comportements haineux, 2019. 
701 Interview with stakeholder in Hungary. 
702 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives; ECRI (2004), 

10 years of combating racism in Europe: a review of the work of the European Commission against racism and in-
tolerance; European Commission (2021), How to put reasonable accommodation into practice – Guide of promising 
practices; ECRI (2020), 6th report on Austria; ECRI (2015), 5th report on France; ECRI (2015), 5th report on Poland; 
ECRI (2017), 5th report on Sweden; Information gathered by national expert for Portugal under this study; Equinet 
(2021), Why we need to reveal - Views on racism data collection in Europe; Interviews with stakeholders at EU 
level, in France and Luxembourg.  

703 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 
704 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives; EC High Level 

Group on Non-discrimination, Equality and Diversity (2018), Guidelines on improving the collection and use of 
equality data. 

705 EC High Level Group on Non-discrimination, Equality and Diversity (2018), Guidelines on improving the collection 
and use of equality data; Information gathered by national expert for Spain under this study. 

706 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 
707 E.g. in the Netherlands, the national equality body is in charge of carrying out research on the role of discrimination 

in relation to childcare benefits revocations. In Belgium, the national equality requested a study on racial profiling 
by police authorities, in collaboration with a local police zone, from the National Institute of Criminology.  

708 OHCHR, Management Plan 2018 -2021; European Commission, Report on the application of Council Directives 
2000/43/EC and 2000/78/EC, COM(2021) 139 final. 

709 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 

https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
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Several sources suggest that comprehensive data disaggregated by race or ethnic origin should 

be collected and made publicly available on racial profiling by law enforcement710. For ex-

ample, in Sweden, Belgium and the Netherlands, reports are being prepared on ethnic profiling 

by the police, in collaboration with the local police authorities711. ECRI also highlights the need 

to gather such data of racist incidents brought to the attention of law enforcement as well as on 

the ethnic origin of all persons who come into contact with the criminal justice system, as is 

being gathered in the United Kingdom712. Regarding stop and searches, the right data should be 

registered, such as, for example, unique identifiers, the outcome, why someone was stopped, 

etc., to combat the repetitive stop and searches for persons from specific minorities713. 

Equinet states that it could be beneficial to introduce a regulatory framework or legal instru-

ment to reduce the obstacles identified in relation to the collection and use of equality data714.  

Box 37: Selected examples in relation to the collection and use of equality data  

Selected examples in relation to the collection and use of equality data715 

 Spain: The General Council of the Judiciary set up a Monitoring Committee in 2016 for the 
monitoring of the Interinstitutional Convention against Racism, Xenophobia and all forms of In-
tolerance in their areas of competence. The Spanish Observatory on Racism and Xenophobia 
(OBERAXE), which works under the responsibility of the Ministry of Labour, Migration and Social 
Security’s Secretary of State for Migration, collects information on racism in Spain.  

 United Kingdom: Extensive ethnic monitoring of the criminal justice system including searches, 
arrests, cautions, homicides and deaths in custody. 

 France: French Equality body recommends gathering data relating to identity checks by the 
police. 

 Sweden: the Swedish Crime Prevention Council published a report on discrimination in the 
criminal justice process in Sweden. 

 Hungary: situation tests represent an important tool for proving discrimination against Roma. 

 France: Circular for public prosecution offices encourages the use of situation testing to gather 
evidence where other methods are unsuccessful.  

 Netherlands: the joint anti-discrimination bureaus publish (online) reports and figures on the 
number of complaints that were submitted to them and to the police as well as on the type of 
complaints.  

 Belgium: The Belgian public employment service (VDAB) has set up an ethical committee in 
charge of monitoring its algorithmic systems and ensuring that they are fair, ethical and do not 
lead to discrimination. 

 Czech Republic: The AI Observatory and Forum was set up to serve as the ‘Czech Republic’s 
expert platform and forum for monitoring legal and ethical rules for artificial intelligence’. 

 

                                                 
710 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 

freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53; ECRI (2007), General Policy Recommendation no. 11 on combat-
ing racism and racial discrimination in policing;  EU Anti-Racism Action Plan 2020-2025; ECRI (2020), Conclusions 
on Denmark; ECRI (2018), Conclusions on Estonia; ECRI (2019), 5th report on Slovenia; ECRI (2019), 5th report on 
the Netherlands; Equinet (2019), Equality bodies countering ethnic profiling; ECRI (2004), 10 years of combating 
racism in Europe: a review of the work of the European Commission against racism and intolerance; ENAR (2020), 
Policing racialised groups; Amnesty International (2016), Police and Minority Groups – Short paper series no. 3; 
FRA (2018), Report: Being Black in the EU; FRA (2021), Equality in the EU: 20 years on from the initial implemen-
tation of the equality directives; Interviews with stakeholders in the Netherlands, Sweden, Portugal and Belgium. 

711 Information gathered by national experts for Belgium, Netherlands and Sweden under this study. 
712 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance. 
713 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance. 
714 Equinet (2021), Assessing gaps in the Racial Equality Directive”. 
715 Examples gathered by the national experts through desk research and stakeholder interviews. 

https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
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There is no general requirement under the Directive to collect, analyse and use equality 

data, beyond the requirement in Article 13 for equality bodies to conduct independent surveys 

and publish independent reports716. Moreover, some Member States717 consider that data collec-

tion based on ethnicity is unlawful, resulting in the absence of equality data718. Initiatives have 

been undertaken by the FRA to gather equality data at an EU-level. For example, the Euroba-

rometer provides regular insights on discrimination on the basis of the opinions of EU citizens. 

More specific surveys have gathered an understanding of perceptions of racial and ethnic dis-

crimination in the EU, such as the EU survey on ‘being black in the EU’ and the upcoming FRA 

survey on discrimination and hate crimes against Jews, expected in 2023.  

Stakeholders, including those participating in the workshop, identified the need for equality data, 

disaggregated by race and ethnicity, as essential for understanding the scale and manifestations 

of racial and ethnic discrimination in the EU. While initiatives have been set up, participants 

noted the need to operationalise the existing provisions further by continuing engaging into soft 

law initiatives at EU level. A participant moreover noted that it is important to have a legal basis 

underpinning data collection efforts to ensure their enforcement. Such legal requirements should 

be adopted at national level in a manner that takes consideration of the legal framework in which 

such data collection requirements are embedded.   

3.2.4 Diversity in public sector 

Ethnic diversity should also be represented in the public sector, including in the legal system 

and police. The OECD highlights the increasing awareness that diversity can help achieve im-

portant outcomes in major policy areas while promoting good governance practices by helping 

to improve the relations between the government and citizens, and by strengthening trust in 

government719.  

Minority representatives should be employed in equality bodies, ombudsmen, national hu-

man rights institutions as well as police forces720. Police forces should, for instance, include Roma 

and Travellers among their staff to increase their trust in the institutions721.  

There are no requirements in the RED about diversity in the public sector and the employment 

of minority representatives in public functions.  

3.2.5 Collective agreements 

Collective agreements should be drawn up by trade unions and employers’ representatives as 

well as join texts and guidelines to tackle racism and racial or ethnic discrimination in all fields 

                                                 
716 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
717 Austria, France and Hungary 
718 Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; FRA (2012), The Racial Equality 

Directive: application and challenges. 
719 OECD, “Fostering diversity in the public sector”, 2009.  
720 FRA (2019), Roma and Travellers Survey; Amnesty International (2016), Police and Minority Groups – Short paper 

series no. 3; Information gathered by national expert in Romania through desk research; Interview with stake-
holder in the Netherlands, Portugal and Sweden. 

721 FRA (2019), Roma and Travellers Survey. 

https://www.oecd.org/gov/pem/paper-fostering-diversity-public-service.pdf
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which fall within the scope of collective bargaining, including on specific topics722. For exam-

ple, in Spain, a collective agreement was adopted within the banking sector for the prevention 

of discrimination caused by the use of artificial intelligence723.  

Article 11 of the RED provides for the promotion of social dialogue between social partners 

through, among others, the adoption of collective agreements, codes of conduct, exchange of 

experiences and good practices. There is therefore no gap identified, though exchanges of best 

practices could further incentivise the conclusion of specific collective agreements to tackle 

racial and ethnic discrimination at the workplace.    

3.2.6 Dialogue, cooperation and collaboration 

An important protection mechanism in the fight against racial and ethnic discrimination is dia-

logue and cooperation and collaboration between different actors. Several sources point 

to the need for a regular dialogue with civil society organisations and social partners724. 

Civil dialogue with the civil society organisations concerned is encouraged in Article 12 of the 

RED. Some Member States provide by law for regular dialogue on equality with civil society 

organisations, including through advisory committees within their national equality bodies725. 

The EU Anti-racism plan 2020-2025 additionally mentions the need for cooperation with the 

regional- and local-levels, including through networks at EU-level as they have experience in 

developing effective strategies to combat racism and in building networks726. The UN additionally 

points to the need for partnerships with the private sector, the media and parliaments727. 

Cooperation between authorities and business organisations can, for instance728, be organised 

                                                 
722 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives; European Commission, Report on the application of Council Directives 
2000/43/EC and 2000/78/EC, COM(2021) 139 final. 

723 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

724 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fun-
damental freedoms of Africans and of people of African descent against excessive use of force and other human 

rights violations by law enforcement officers, A/HCR/47/53; EU Anti-Racism Action Plan 2020-2025; European net-
work of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right to non-dis-
crimination: Promising practices implementing and going beyond the requirements of the Racial Equality and Em-
ployment Equality Directives; European Parliament (2019), Scaling up Roma Inclusion Strategies: Truth, reconcilia-
tion and justice for addressing antigypsyism; FRA (2019), Roma and Travellers Survey; ECRI (2004), 10 years of 
combating racism in Europe: a review of the work of the European Commission against racism and intolerance; 
Amnesty International (2016), Police and Minority Groups – Short paper series no. 3; ECRI (2020), 6th Report on 
Austria; ECRI (2019), 6th Report on Belgium; ECRI (2019), 6th Report on Germany; ECRI (2016), 5th Report on 
Luxembourg; ECRI (2018), 5th Report on Latvia; ECRI (2019), 5th Report on Lithuania; ECRI (2019), 5th Report on 
the Netherlands; ECRI (2017), 5th Report on Sweden; ENAR, “EU Anti-racism Action plan: civil society recommen-
dations 2021, 2022”, 2021, https://www.enar-eu.org/eu-anti-racism-action-plan-civil-society-recommendations-
2021-2022/; Information gathered by national experts in Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Croa-
tia, Spain and Slovak Republic through desk research;  

725 E.g. Finland, Ireland and Spain. 
726 As mentioned in the EU Anti-Racism Action Plan 2020-2025, this could include cooperation with the network of ma-

jor European cities (EUROCITIES) and the UNESCO-led European coalition of cities against racism. International 
Urban Cooperation (IUC) programme and Covenant of Mayors for Climate and Energy could serve as platforms or 
models for further developing city-level action promoting racial equality. 

727 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 
freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53. 

728 EU Anti-Racism Action Plan 2020-2025; Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic 
Origin; European Commission webpage on diversity and inclusion initiatives.  

https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://www.enar-eu.org/eu-anti-racism-action-plan-civil-society-recommendations-2021-2022/
https://www.enar-eu.org/eu-anti-racism-action-plan-civil-society-recommendations-2021-2022/
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/tackling-discrimination/diversity-and-inclusion-initiatives_en
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in Diversity Charters, through which signatories make a voluntary commitment to create and 

maintain an inclusive work environment for their employees729.  

Dialogue and cooperation should also be organised at an interinstitutional level730. Interinsti-

tutional cooperation could result in the enhanced collection of equality data, covering a wider 

range of sources, and in a more accurate identification of data needs. Moreover, collaboration 

could be set up to investigate and address specific issues in relation to racial discrimination.  

In Spain, the Government signed a cooperation agreement on institutional cooperation against 

racism, xenophobia and LGTBI phobia in 2018. In France, a department against discrimination 

is set up within each District Attorney’s office, gathering all actors intervening in this area731. 

Several stakeholders, moreover, point to the need to improve, in particular, the dialogue and 

cooperation with police, public prosecution and the justice system732. For example, the partici-

pation of affected communities in the modification of policing and the reform of the criminal 

justice system should be encouraged and police officers should be frequently engaged in a con-

structive dialogue with minority groups. FRA emphasises, in its report ‘Being Black in the EU’, 

that state authorities should create synergies with police forces and communities. This synergy 

should be developed especially at the local level, cooperating with local minority residents, as-

sociations and businesses733. Dialogue should also aim at promoting cultural understanding and 

awareness of prejudice for persons involved in the administration of justice. 

Cooperation should also be organised to tackle specific topics, such as, for instance, coopera-

tion between equality bodies, data protection authorities and academics to tackle algorithmic 

discrimination by artificial intelligence734. 

Finally, it is key to establish a dialogue and engage with the persons affected by everyday 

racism735. The dialogue between Member State authorities, national equality bodies and civil 

society should include representatives of diaspora networks, social partners, political parties, 

businesses, education and training providers, social workers, healthcare professionals, aca-

demia, cultural and sports organisations and youth-based organisations736. 

Box 38: Selected examples in relation to dialogue, cooperation and collaboration  

Selected examples in relation to dialogue, cooperation and collaboration 737 

 Inclusion of local experts from the Roma population or Roma mediators. E.g. in Romania, local 
experts for Roma are being hired within the local public administration. In Sweden, Roma me-
diators have been implemented to provide support in the areas of education, social services and 

                                                 
729 European Commission, Overview of Diversity Charters in the EU Member States. See also https://www.eudiver-

sity2022.eu/european-diversity-month-2022/eu-platform-of-diversity-charters/  
730 Equinet (2020), A perspective from the work of equality bodies on: European equality policy strategies, equal treat-

ment directives, and standards for equality bodies; Equinet (2019), Equality bodies countering ethnic profiling; Eq-
uinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; ECRI (2004), 10 years of combating 
racism in Europe: a review of the work of the European Commission against racism and intolerance. 

731 Ministère de la Justice (France), Circulaire du 4 avril 2019 relative à la lutte contre les discriminations, les propos et 
les comportements haineux, 2019. 

732 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 
freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53; ECRI (2004), 10 years of combating racism in Europe: a review of 
the work of the European Commission against racism and intolerance; Amnesty International (2016), Police and 
minority groups – Short paper series No. 3, p.16; ECRI (2020), Statement of June 2020 on racist police abuse, in-
cluding racial profiling and systemic racism; FRA (2018), Report: Being Black in the EU; ECRI (2019), 5th Report on 
Romania; ECRI (2017), 5th Report on Sweden; Interviews national stakeholders in the Netherlands and Luxem-
bourg.  

733 FRA (2018), Report: Being Black in the EU. 
734 ECRI (2018), Discrimination, artificial intelligence, and algorithmic decision-making. 
735 EU Anti-Racism Action Plan 2020-2025; FRA (2018), Report: Being Black in the EU. 
736 EU Anti-Racism Action Plan 2020-2025. 
737 Examples gathered by the national experts through desk research and stakeholder interviews. 

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/tackling-discrimination/diversity-and-inclusion-initiatives/diversity-charters-eu-country_en
https://www.eudiversity2022.eu/european-diversity-month-2022/eu-platform-of-diversity-charters/
https://www.eudiversity2022.eu/european-diversity-month-2022/eu-platform-of-diversity-charters/
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
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Selected examples in relation to dialogue, cooperation and collaboration 737 

health. In Belgium, the Belgian National Roma Platform was launched in 2016 to encourage 
active dialogue between the relevant parties. In Bulgaria, involvement of Roma mediators with 
responsibilities to facilitate communication, access to services (justice), information, awareness 
raising or recognition of problems and persons in need. In Germany, four Länder (Berlin, Bre-

men, Hamburg and Schleswig-Holstein) have put in place Sinti and Roma mediators to improve 
interaction and cooperation between Sinti and Roma pupils, their parents and schools. Eg: in 
Cyprus, the National Roma Platform organised working meetings with the participation of rep-
resentatives of public authorities, local authorities, the Ombudsperson and the Commissioner for 
the Protection of Children’s Rights, academics involved with equality and/or discrimination and 
representatives of Cypriot Roma. 

 Netherlands: anti-discrimination bureaus ensure the cooperation between social teams, police 

agents and housing corporations. Moreover, a Partnership Training Programme to improve co-
operation between the police, public prosecution service, anti-discrimination centres and munic-
ipal authorities was set up. 

 Austria: national monitoring in Austria takes place in a dialogue platform, in which both repre-
sentatives of government agencies and those of civil society associations, as well as experts 
from science and research are involved. Moreover, the “Gemeinsam Sicher” (Safe together)” 

initiative aims to bring police closer to citizens. 
 Belgium: use of peacekeepers (non-police public security ‘officers’). The aim is to increase se-

curity through their presence in the neighbourhoods as they present a link between the munici-
pality and the citizens of a neighbourhood. They do not have enforcement authority, but they 
can inform citizens and report problems to the municipal authority or the police. 

 Belgium, specific inclusion activities have been set up by the Police zone of the North of Brus-
sels, in collaboration with civil society organisations, e.g., internal diversity events such as la 

Quinzaine de la diversité and project on the Holocaust, police and human rights at the Kazerne 
Dossin  

 Denmark: Danish National Police has initiated a broader dialogue with representatives of the 
Muslim Council and the Jewish community in Denmark. 

 Spain, the OBERAXE (part of several Spanish ministries) collaborates and coordinates public 

and private organisations working in the prevention of racism and prepares plans and strategies 
to promote the inclusion of migrants in Spain. 

 Malta, a LGBTIQ Consultative Council was set up to advise the Government on issues which 
impact this community. The Council includes representatives of organisations working in the field 
of LGBTIQ rights or experts. 

 Italy: Law 101/1989 establishes a duty for the State to consult representatives of the Jewish 
community for programming inclusive actions in different areas of life (education, employment, 
sport etc).  

 Finland: at the level of central administration, a working group for promoting non-discrimination 
and access to social and health services have been established. 

 

While civil dialogue with the civil society organisations concerned is encouraged in Article 12 of 

the RED and further policy measures have been taken by the Commission and the Member 

States to encourage such dialogue, further steps are identified to encourage dialogue and coop-

eration involving all actors concerned by racial or ethnic discrimination. 

3.2.7 Equality duties 

Several sources of information point to the importance of imposing legal duties on the public 

and/or private sector as an effective and proactive way of promoting equality and preventing 

and eliminating discrimination. Equality duties may take many forms738. The RED does not cur-

rently require Member States to impose equality duties. According to Equinet, to stimulate the 

                                                 
738 See Equinet (2016), Making Europe more equal: a legal duty? 
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adoption of statutory equality duties and ensure uniform quality across Member States, action 

at European level should be envisaged 739.  

In Ireland, all public bodies have a statutory duty to eliminate discrimination, promote equality 

of opportunity and treatment, and protect the human rights of its members, staff and the per-

sons to whom they provide services740. Public bodies are required to assess in their strategic 

plan any equality issues relevant to its purpose and functions, set out how to address such 

issues, and report on developments and achievements741. The Irish Human Rights and Equality 

Commission assists public bodies and reviews their performance, including through a require-

ment to implement an internal equality and human rights review and plan when there is failure 

of compliance742.  

To tackle the issue of multiple discrimination, some countries have introduced a prohibition of 

multiple discrimination, as is the case in Greece and in Norway, where discrimination is pro-

hibited on multiple grounds, including ethnicity, and a combination of these grounds. 

Equality planning, which refers to the obligation to draw up plans putting forward the neces-

sary measures for the promotion of equality, falls under the category of equality duties. In Fin-

land, this obligation applies to state and municipal authorities, education providers and employ-

ers and is supervised by the Non-Discrimination Ombudsman of Finland743. Equinet considers 

the powers of the Non-Discrimination Ombudsman of Finland, which include giving guidance 

and, in case the relevant entities fail to comply with this obligation, bringing the matter to a 

specialised tribunal, a good practice 744. In Hungary, budgetary bodies and state-controlled com-

panies with more than 50 employees are obliged to adopt an equal opportunities plan aimed at 

assessing the composition of the workforce, including the situation of Roma employees, so as to 

outline measures to prevent and address cases of discrimination, and at the same time establish 

positive measures745. 

Several reports highlight the importance of carrying out equality impact assessments746. 

Equality impact assessments provide a ‘systematic way of finding out whether a function, such 

as a policy or practice, is equality-compliant or if it has a disparate impact on particular commu-

nities, or groups within communities’ 747. In Austria, draft legislation must go through an impact 

assessment covering equality and non-discrimination748. In the UK, equality impact assessments 

are also conducted focusing on the potential or past impact of laws and policies on the right to 

                                                 
739 Equinet (2016), Making Europe more equal: a legal duty?, pp. 8, 72 and 73. 
740 Section 42 of the Irish Human Rights and Equality Commission Act 2014. 
741 Section 42 of the Irish Human Rights and Equality Commission Act 2014. 
742 See Equinet (2016), Making Europe more equal: a legal duty? 
743 Finnish Non-Discrimination Act (1325/2014). 
744 Equinet (2021), Compendium of good practises on equality mainstreaming: the use of equality duties and equality 

impact assessments, pp. 26 and 27. 
745 Article 63 of the Act CXXV of 2003 on Equal Treatment and Promotion of Equal Opportunities (ETA). Information 

obtained from the Hungarian Deputy Commissioner for Fundamental Rights Responsible for the Rights of National 
Minorities via interview held on 16 February 2022. 

746 Equinet (2021), Compendium of good practises on equality mainstreaming: the use of equality duties and equality 
impact assessments; Amnesty International and Open Society Foundations (2021), A Human Rights Guide for Re-
searching Racial and Religious Discrimination in Counter-terrorism in Europe, p. 99; UN High Commissioner for Hu-
man Rights (2021), Promotion and protection of the human rights and fundamental freedoms of Africans and of 
people of African descent against excessive use of force and other human rights violations by law enforcement of-
ficers, A/HCR/47/53; ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European 
Commission against racism and intolerance. Also, interview with Dutch independent expert working for ECRI. 

747 Equinet (2021), Compendium of good practises on equality mainstreaming: the use of equality duties and equality 
impact assessments, p. 10. 

748 Information obtained from representative of the Austrian Ministry of Justice via interview held in February 2022. 

https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
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equality749. Other Member States conduct more targeted impact assessments of policies750. For 

this purpose, the use of equality data to examine and evaluate the impact and effectiveness of 

non-discrimination legislation and to carry out impact assessment before the adoption of policies 

constitutes a good practice751. Equality impact assessments are also an important tool to tackle 

discrimination specifically caused by AI 752.  

ENAR and the Center for Intersectional Justice highlight that it is also important to consider the 

design, implementation and impact of policies from an intersectional lens to ensure they ben-

efit all, including racialised groups, and do not have a detrimental impact on them and contribute 

to further racial inequalities753. To this end, existing policies and legislation can be routinely 

screened and reviewed from an equality and intersectional perspective. An intersectional anal-

ysis of policies, such as gender equality policies, could show how the specific situation of 

women at the intersections of race, religion, sexual orientation and gender identity, social class, 

disability and immigration status, are often overlooked754. 

Duties may also be imposed on corporations to respect human rights and avoid adverse 

human rights impacts through their activities, including in what concerns racial discrimination755. 

The newly introduced proposal of the European Commission for a Directive on Corporate Sus-

tainability Due Diligence intends to establish a horizontal framework for due diligence duties, 

including in relation to human rights 756.  

Linking access to public funds, participation in public tenders, awarding contracts, 

loans and other benefits by public authorities, to the observance of equality standards is 

considered a good practice by the European network of legal experts in gender equality and non-

discrimination and ECRI 757. At the EU level, the Recital of the Directive on public procurement 

mentions that the ‘award of public contracts by or on behalf of Member States’ authorities has 

to comply with the principles of the Treaty on the Functioning of the European Union (TFEU), 

                                                 
749 Amnesty International and Open Society Foundations (2021), A Human Rights Guide for Researching Racial and 

Religious Discrimination in Counter-terrorism in Europe, p. 99. 
750 Good practices identified by Equinet include the ex officio revision by the Office of the Ombudswoman of Croatia of 

the rulebooks on acquiring a state stipend for Roma students and the involvement of the Gender Equality and 
Equal Treatment Commissioner’s Office of Estonia in the process of ensuring the effective implementation of the 
Welfare Development Plan in what concerns the promotion of the principle of equality. Also, in Northern Ireland, 
the Equality Commission for Norther Ireland advises public authorities in connection with their statutory duty to 
“have due regard to the need to promote equality of opportunity” between nine equality categories and reviews the 

effectiveness thereof. This promotion of equality of opportunity through the systematic screening of public authori-
ties’ policies was also considered a good practice by Equinet.  – Equinet (2021), Compendium of good practises on 
equality mainstreaming: the use of equality duties and equality impact assessments, pp. 13, 14, 17 and 18. 

751 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final, p. 16 (with reference to the good practices reported by Belgium and Finland); Amnesty International and 
Open Society Foundations (2021), A Human Rights Guide for Researching Racial and Religious Discrimination in 
Counter-terrorism in Europe.  

752 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 
Europe, Challenges and opportunities for gender equality and non-discrimination law; Data Protection Working 
Party (2017), Guidelines on Automated individual decision-making and Profiling for the purposes of Regulation 
2016/679; Committee of Ministers, Council of Europe (2021), Recommendation on the human rights impacts of 
algorithmic systems, CM/Rec(2020)1. 

753 ENAR (2020), Intersectional discrimination in Europe: relevance, challenges and ways forward. 
754 ENAR (2020), Intersectional discrimination in Europe: relevance, challenges and ways forward.  
755 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 

freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53. 

756 Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability Due Diligence 
and amending Directive (EU) 2019/1937, of 23.2.2022, COM(2022) 71 final, 2022/0051 (COD). 

757 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, p. 114; ECRI (2019), 5th report on Finland; ECRI (2018), 5th report on Croa-
tia. 

https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://www.opensocietyfoundations.org/publications/a-human-rights-guide-for-researching-racial-and-religious-discrimination-in-counterterrorism-in-europe
https://ec.europa.eu/newsroom/article29/items/612053/en
https://ec.europa.eu/newsroom/article29/items/612053/en
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://www.enar-eu.org/wp-content/uploads/intersectionality-report-summary_final-2.pdf
https://www.enar-eu.org/wp-content/uploads/intersectionality-report-summary_final-2.pdf
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://ec.europa.eu/info/publications/proposal-directive-corporate-sustainable-due-diligence-and-annex_en
https://ec.europa.eu/info/publications/proposal-directive-corporate-sustainable-due-diligence-and-annex_en
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and in particular […] the principles deriving therefrom, such as equal treatment, non-discrimi-

nation’758. Therefore, under the Directive, Member States have a duty to guarantee that con-

tracts should be awarded on the basis of objective criteria ensuring compliance with the princi-

ples of transparency, non-discrimination and equal treatment759.  

Under Swedish law, large public procurement services and building contracts entered into by 

Sweden’s largest Government agencies have to include an anti-discrimination condition. In Aus-

tria, state subsidies and public sector tenders above a specific value threshold can only be 

awarded to companies that commit to discrimination free behaviour760. Under Portuguese law, 

companies engaging in discriminatory practices are excluded from public tenders and, in the 

event of a conviction for discrimination, may be subject to other sanctions such as deprivation 

of the right to a subsidy or benefit761. In this regard, ECCAR suggests adapting Articles 20 and 

21 of the European Commission proposal for a Directive to strengthen the application of the 

principle of equal pay for equal work or work of equal value between men and women through 

pay transparency and enforcement mechanisms, which indicate the revocation of public benefits 

or the temporary exclusion from any award of financial inducements as penalty for the repeated 

infringement of the rights and obligations relating to equal pay between men and women, to 

ethnic equality and to adopt them in the context of the Racial Equality Directive762. 

ECRI encourages entities engaging in certain sectors of activity, such as the media, internet 

service providers, and in sport, to promote self-regulation through codes of conduct, aiming 

at, namely, preventing the negative stereotyping of minorities763. More broadly, ECRI recom-

mends the adoption of codes of conducts by employers to promote equality and prevent and 

eliminate discrimination in the workplace, including in recruitment, selection, access to training, 

promotion and termination764. Such codes of conduct, which should guide the implementation of 

the relevant anti-discrimination standards, demonstrate the commitment of employers to the 

principle of non-discrimination. Moreover, ECRI recommends that the codes envisage the setting 

up of effective reporting channels765 and that specialised bodies are enabled to assist and over-

see in the implementation of such codes766. In Luxembourg, the real estate chambre has estab-

lished an ethic code and a quality charter that its 200 members agreed to respect and which 

prohibits discrimination767. In France, the Police and Gendarmerie are subject to a Code of Ethics 

which prohibits officers to establish distinctions based on origin or ethnicity, among others, and 

establishes disciplinary sanctions in case of infringement768. Several universities have also 

adopted codes of conduct prohibiting discrimination based on any ground, including racial and 

ethnic769. 

                                                 
758 Recital 1 of the Directive 2014/18/EC of the European Parliament and the Council of 26 February 2014 on public 

procurement and repealing Directive 2004/18/EC. 
759 Ibid. 
760 Information obtained from a representative from the Austrian Ministry of Justice via interview held in February 

2022. 
761 ECRI (2018), 5th report on Portugal. 
762 ECCAR (2022), Response - EU consultation on the Racial Equality Directive (Directive 2000/43/EC) concerning po-

tential gaps and suitable measures to address those gaps. 
763 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 73; ECRI (2009), General Policy Recommendation no. 12 on Combatting Racism and 
Racial Discrimination in the Field of Sport, par. 60. 

764 ECRI (2012), General Policy Recommendation no. 14 on Combating Racism and Racial Discrimination in Employ-
ment, par. 10 c) and d); ECRI (2000) General Policy Recommendation No. 5 on Combating Intolerance and Dis-
crimination against Muslims. 

765 ECRI (2019), 5th report on Romania. 
766 ECRI (2012), General Policy Recommendation no. 14 on Combating Racism and Racial Discrimination in Employ-

ment, par. 10 c) and d). 
767 Information provided by national expert for Luxembourg through desk research. 
768 ECRI (2015), 5th report on France; Information provided by national expert for France through desk research. 
769 Information provided by national expert for Poland through desk research. 
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Box 39: Examples of equality duties 

Examples of equality duties  

 Ireland: all public bodies have a statutory duty to eliminate discrimination, promote equality of 

opportunity and treatment, and protect the human rights of its members, staff and the persons 
to whom they provide services. 

 Finland: state and municipal authorities, education providers and employers are obligated to 
draw up plans putting forward the necessary measures for the promotion of equality. This obli-
gation is supervised by the Non-Discrimination Ombudsman of Finland. 

 Hungary: budgetary bodies and state-controlled companies with more than 50 employees are 

obliged to adopt an equal opportunities plan aimed at assessing the composition of the workforce 
so as to outline measures to prevent and address cases of discrimination, and at the same time 
establish positive measures. 

 Austria: draft legislation must go through an impact assessment covering equality and non-
discrimination. 

 UK: equality impact assessments of laws and policies focus on their potential or past impact on 
the right to equality. 

 Belgium: legal duty for legislative bodies to periodically examine and evaluate the effectiveness 
of anti-discrimination legislation. 

 Sweden: legal obligation to include an anti-discrimination condition in large public procurement 
service and building contracts entered into by Sweden’s largest Government agencies. 

 Austria: state subsidies and public sector tenders above a specific value threshold can only be 
awarded to companies that commit to discrimination free behaviour. 

 Portugal: exclusion of companies engaging in discriminatory practices from public tenders. 

 

To ensure the existence of effective remedies for victims of racial discrimination, they shall be 

granted the possibility to lodge complaints before disciplinary boards. The adoption of discipli-

nary measures for dealing with racial discrimination is in particular suggested by ECRI in the 

field of sports770. In addition, a stakeholder notes that such disciplinary measures should be 

developed for persons representing governmental bodies or other state authorities using dis-

criminatory language or behaving in a discriminatory way771. Article 7 of the RED provides that 

Member States shall ensure that judicial and/or administrative procedures are available for the 

enforcement of obligations under the Directive. However, the availability for victims of racial 

discrimination of disciplinary procedures is not foreseen under the RED. 

In light of the recent technological developments, the necessity to introduce transparency ob-

ligations has been recommended as a potential means to prevent discrimination linked to the 

use of algorithms772. Indeed, due to the fact that there is currently no obligation for companies 

to disclose algorithm characteristics, it results in difficulty for victims to establish that they have 

been discriminated against based on racial or ethnic criteria773. To that extent, imposing an 

obligation of accessibility of algorithms may allow the difficulties linked to the identification of 

the source of algorithmic discrimination to be tackled and ensure that discrimination does not 

go unnoticed774.  

If the issue of racial discrimination through new technology and in particular algorithms is not 

tackled in the RED, however, the General Data Protection Regulation (GDPR) provides in its 

                                                 
770 ECRI (2009), General Policy Recommendation No.12 on combating racism and racial discrimination in the field of 

sport, par. 10 c), 37 and 58. 
771 Information obtained from a representative of Open Republic Association via interview held on 23 February 2022. 
772 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 

Europe: Challenges and opportunities for gender equality and non-discrimination law; Information obtained from a 
representative of the Maltese Equality Body via interview held on 8 February 2022. 

773 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 
Europe: Challenges and opportunities for gender equality and non-discrimination law, p.76. 

774 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 
Europe: Challenges and opportunities for gender equality and non-discrimination law, p.74-76. 
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Article 5(1)(a) for a duty of transparency in the processing of personal data. In application of 

the principle of transparency, controllers are under the obligation of explaining to individuals the 

functioning of automated decision-making processes775. Articles 13(2)(f) 14(2)(g) and 15(1)(h) 

of the GDPR impose an obligation for data controllers to inform a data subject of the existence 

of automated decision-making. Furthermore, the Commission Proposal on artificial intelligence776 

establishes transparency rules for high risk artificial intelligence systems. Article 13 (1) of the 

Commission Proposal on artificial intelligence establishes that high-risk AI systems shall be de-

signed and implemented to ensure a sufficient transparency of their operations to enable users 

to interpret the system’s output and use it appropriately. The European Law Institute has devel-

oped model rules on impact assessment of algorithmic decisions used by public admin-

istration777.  According to such model rules, the implementing authority shall prepare an impact 

assessment report, including an evaluation of the measures taken to ensure the transparency of 

the system as well as the explainability of its decisions.778 The Council of Europe has adopted 

recommendations on the human rights’ impacts of algorithmic systems in which it highlighted 

the role for Member States to ensure that the design, development and ongoing deployment of 

algorithmic systems do not have direct or indirect discriminatory effects779. The Council recom-

mends that countries should establish appropriate levels of transparency with regard to the 

public procurement, use, design and basic processing criteria and methods of algorithmic sys-

tems implemented by and for them or by private sector actors780.  

At the national-level, some initiatives and instruments have been adopted to tackle algorithmic 

discrimination.  

Box 40: Examples of initiatives aimed at enhancing transparency in relation to AI  

Examples of initiatives aimed at enhancing transparency in relation to AI   

 Poland: introduction of a ‘right to clarify’ for banking legislation in creditworthiness cases (based 

on the provisions of the GDPR) 781 
 Netherlands: a general obligation to ensure explainability, transparency and accessibility of 

algorithms has been established by the Dutch Council of State782. Complaints where there is a 
suspicion of algorithmic discrimination can be submitted by citizens in one central location online: 
meld.nl.783 

 Malta: the Government developed an Ethical Artificial Intelligence Framework based on the re-
spect of the fundamental rights recognized at the EU level784. The Ethical AI Framework promotes 

the establishment of alternative transparency mechanisms such as traceability, auditability, 
providing information on system capabilities. 

                                                 
775 Data Protection Working Party (2017), Guidelines on Automated individual decision-making and Profiling for the 

purposes of Regulation 2016/679, p.16. 
776 European Commission, Proposal for a Regulation of the European Parliament and of the Council laying down harmo-

nized rules on artificial intelligence (Artificial Intelligence Act) and amending certain Union legislative acts, 
COM(2021) 206 final. 

777 European Law Institute (2022), Model Rules on Impact Assessment of Algorithmic Decision-Making Systems Used 
by Public Administration. 

778 European Law Institute (2022), Model Rules on Impact Assessment of Algorithmic Decision-Making Systems Used 
by Public Administration, p. 17-18.  

779 Committee of Ministers, Council of Europe (2021), Recommendation on the human rights impacts of algorithmic 
systems, CM/Rec(2020)1. 

780 Committee of Ministers, Council of Europe (2021), Recommendation on the human rights impacts of algorithmic 
systems, CM/Rec(2020)1, par. 4.1. 

781 EDRI (2019), Poland: Banks obliged to explain their credit decisions. 
782 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 

Europe: Challenges and opportunities for gender equality and non-discrimination law, p. 113. 
783 https://meld.nl/melding/discriminatie/algoritme-discriminatie/ 
784 Malta towards trustworthy AI, Malta’s ethical Artificial Intelligence Framework (October 2019).  

https://ec.europa.eu/newsroom/article29/items/612053/en
https://ec.europa.eu/newsroom/article29/items/612053/en
https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/ai-and-public-administration/
https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/ai-and-public-administration/
https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/ai-and-public-administration/
https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/ai-and-public-administration/
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://edri.org/our-work/poland-banks-obliged-to-explain-their-credit-decisions/
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Examples of initiatives aimed at enhancing transparency in relation to AI   

 Cyprus: establishment of a Center for Algorithmic Transparency by the Open University785. 

 

In order to prevent discriminatory identity checks or to ensure that they are sanctioned if they 

occur, the use of bodycams by the police, wearing identification numbers or the possi-

bility to require an identity check receipt indicating the name of the agent carrying out the 

identity check has been mentioned786. The requirement could act as a deterrent for escalation 

and serve as evidence in situations of alleged discriminatory behaviour by law enforcement of-

ficers, as well as a data source for equality data in relation to stop and searches by police787. 

The creation of a police division at the local level has been identified by a Belgian stakeholder 

as a way to strengthen citizens’ trust towards the police by creating a partnership between the 

population and law enforcement authorities788. As mentioned above, the material scope of the 

RED does not cover the exercise of law enforcement activities. In Belgium, such mechanism is 

intended to be developed under the notion of community policing which aims at developing 

partnerships between the police and various actors of the community (social workers, represent-

atives of the Justice system, associations, non-profit organisations…).  

Several sources encouraged the introduction of positive action including quota systems and 

supportive measures for disadvantaged groups as a good practice789. Positive action is 

mentioned in Article 5 of the RED which provides that the principle of equal treatment shall not 

prevent Member States from maintaining or adopting specific measures to prevent or compen-

sate for disadvantages linked to racial or ethnic origin. However, the RED does not oblige Member 

States to adopt positive actions such as quota systems.  For instance, ECRI recommends the 

adoption of measures aiming at incentivising employers to hire racial and ethnic minority workers 

through awards or tax reduction790 as well as the adoption of measures to facilitate the repre-

sentation of minorities in political life791, or in education (quota system for members of certain 

minorities)792. 

Box 41: Examples of positive actions 

Examples of positive actions  

 Netherlands: companies with more than 35 employees must strive for a proportional repre-
sentation of minority groups in their workforce793. 

                                                 
785 European network of legal experts in gender equality and non-discrimination (2020), Algorithmic discrimination in 

Europe: Challenges and opportunities for gender equality and non-discrimination law, p. 99. 
786 Information obtained from the French legal expert through desk research; Information obtained from a representa-

tive of the Belgian commune of Anderlecht via interview held in February 2022; ECRI (2015), 5th report on France. 
787 Interview with national stakeholders in Belgium and France. 
788 Information obtained from a representative of the Belgian commune of Anderlecht via interview held in February 

2022. 
789 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance; ECRI (2015), 5th report on Poland; ECRI (2019), 5th report on Luxembourg; ECRI (2015), 
5th report on France; ECRI (2019), 5th report on Romania; ECRI (2019), 5th report on the Netherlands; ECRI 
(2017), 5th report on Sweden; Ontario (2017), A better way forward: Ontario’s 3-year Anti-racism Strategic plan; 
ECCAR response to consultation; Information obtained from the Slovak legal expert through desk research; Infor-
mation obtained from Association Novo Dia (Portugal) via interview held in February 2022. 

790 ECRI (2016), 5th report on Luxembourg, p. 29. 
791 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 22-23. 
792 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 60. 
793 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 62. 

https://files.ontario.ca/ar-2001_ard_report_tagged_final-s.pdf
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Examples of positive actions  

 Portugal: development of employment support programmes for people from ethnic or racial 
minorities. 

 Luxembourg: development of positive action for people disadvantaged in the labour market. 
 Estonia: promotion of the recruitment of minority groups into law enforcement agencies through 

the award of extra points to members of minority groups for which Estonian was not their mother 
tongue794. 

 Romania and Sweden: positive action to ensure the inclusion of Roma people (scholarships, 
free transportation to school, free school supplies…) 

 Ireland: introduction of a flexible approach regarding the requirement of a permanent address 
to register on electoral lists in order to facilitate the vote of Travellers795. 

 Canada: policies encouraging the nominations and appointment of candidates with an ethnic 

and social background in the judiciary. 

 

Several reports highlight the importance of including ethnic communities in the development 

of policies and reforms796. ECRI, for instance, recommends the participation of the Roma 

population in the evaluation of the Swedish Roma strategy and its implementation797. Amnesty 

International highlighted that guidance for police officers relating to interactions with members 

of the Roma community should be drafted in collaboration with representatives of the Roma 

population798. The UN emphasises that people from African descent should have the opportunity 

to meaningfully participate and be represented in state institutions, including in law enforcement 

and the criminal justice system, and take part in decision-making processes799.  

The RED does not require Member States to introduce equality duties in the public or private 

sector nor provide for the obligation for Member States to ensure the participation or represen-

tation of racial and ethnic minorities in decision-making and policies. These are therefore gaps 

in the legal protection offered by the RED. Article 5 of the RED refers to the possibility for Member 

States to maintain or adopt specific positive action measures to prevent or compensate for dis-

advantages linked to racial or ethnic origin, which could cover positive action measures such as 

quota in a voluntary manner. Participants in the stakeholder workshop noted that Article 5 is 

formulated in such a broad manner that it is difficult to assess whether a Member State complies 

with this provision.    

3.2.8 Other initiatives to better tackle intersectional discrimination 

In addition to the intersectional analysis of policy measures and the prohibition of multiple dis-

crimination mentioned above800, stakeholders proposed legal initiatives to better tackle multiple 

or intersectional discrimination. For instance, ECCAR suggests that EU rules could clarify that 

intersectional discrimination shall be covered when other grounds contribute to the occurrence 

                                                 
794 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 71. 
795 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 22. 
796 ECRI (2017), 5th report on Sweden; Amnesty International (2016), Police and minority groups – Short paper series 

No. 3; UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and funda-
mental freedoms of Africans and of people of African descent against excessive use of force and other human rights 
violations by law enforcement officers, A/HCR/47/53; ECRI (2004), 10 years of combating racism in Europe: a re-
view of the work of the European Commission against racism and intolerance. 

797 ECRI (2017), 5th report on Sweden, p. 27. 
798 Amnesty International (2016), Police and minority groups – Short paper series No. 3, p. 16. 
799 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 

freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53, par. 63. 

800 The RED refers to multiple discrimination as a type of discrimination that could affect women in its Recital 14, 
though the issue is not further addressed in the main body of the Directive. 

https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
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of discrimination, when the net effect of the combined grounds constitute discrimination, even 

if the proof concerning the separate grounds is insufficient to prove the occurrence of discrimi-

nation801. A number of sources emphasise that the 2008 European Commission proposal for 

an Equal Treatment Directive802 should be adopted to establish such intersectional protection 

against discrimination803. The proposal offers protection against discrimination on the basis of 

religion or belief, disability, age or sexual orientation in the materials areas covered by the Racial 

Equality Directive804, thus incorporating multiple discrimination in the EU legal framework805. Its 

adoption would potentially allow for the development of an intersectional protection against dis-

crimination through case law806.  

From a national legislative point of view, a positive practice identified in many of the Member 

States is the adoption of a multi-ground antidiscrimination law covering all spheres of 

social life, not only employment and occupation807. Such a law facilitates the collection of data 

and consideration of multiple grounds of discrimination by the courts as national courts tend to 

rely in their decision on grounds of discrimination established by law rather than on an open 

list808. 

3.3 Specific protection mechanisms to effectively and adequately implement the 

broader protections under the RED 

The protection mechanisms set up by the RED are overall considered effective and important to 

very important by the stakeholders consulted throughout this study809. Nevertheless, more spe-

cific measures were identified that could enhance the implementation of the protection mecha-

nisms under the Directive. This Section identifies specific measures in relation to the defence of 

rights, as guaranteed under Article 7 of the Directive, and considerations for strengthening the 

mandate and role of the equality bodies, set up by Article 13 of the Directive.  

3.3.1 Defence of rights 

Under Article 7 of the Racial Equality Directive, Member States shall ensure that judicial and/or 

administrative procedures are available to whomever considers having been a victim of the 

failure to enforce the obligations set forth in the Directive. Member States shall, therefore, en-

sure the right to an effective remedy, enshrined in Article 47 of the EU Charter on Funda-

mental Rights, also in the context of instances of discrimination on the grounds of racial or ethnic 

origin.  

                                                 
801 ECCAR (2022), Response - EU consultation on the Racial Equality Directive (Directive 2000/43/EC) concerning po-

tential gaps and suitable measures to address those gaps. 
802 European Commission, Proposal for a Council Directive on implementing the principle of equal treatment between 

persons irrespective of religion or belief, disability, age or sexual orientation, COM(2008)426, 2 July 2008. 
803 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives; Equinet (2021), Assessing gaps in the Racial Equality Directive. 

804 With the exception of employment as this material area is already covered by Directive 2000/78/EC on equal treat-
ment in employment and occupation. 

805 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; Equinet (2021), Assessing gaps in the Racial Equality Directive. 

806 ECCAR (2022), Response - EU consultation on the Racial Equality Directive (Directive 2000/43/EC) concerning po-
tential gaps and suitable measures to address those gaps. 

807 European network of legal experts in gender equality and non-(2021), Effectively enforcing the right to non-dis-
crimination: Promising practices implementing and going beyond the requirements of the Racial Equality and Em-
ployment Equality Directives. 

808 Equinet (2021), Expanding the List of Protected Grounds within Anti-Discrimination Law in the EU. 
809 Stakeholder consultations through targeted survey, interviews with EU and national stakeholders, open public con-

sultation. See results in introduction.  
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As identified by the European Commission810, under-reporting of incidents of discrimination 

remains significant. One issue that has been identified as possibly hampering access to justice 

in this context relates to the financial burden of proceedings811. In this connection, ECRI 

recommends that states provide free legal aid and raise awareness on how to access it812. Many 

Member States have initiatives in place to alleviate the costs of bringing a discrimination claim 

before the competent authority813 such as reduced court fees for discrimination cases814, tax 

incentives815, funds to cover legal costs816, exemption of court fees817, free legal aid or exemption 

of obligation to have legal representation818 and establishing an exception to the rule that losing 

party must support the litigation costs of wining party819. A participant at the stakeholder work-

shop noted that the financial burden of legal proceedings, where the losing party is sentenced 

to pay for the procedural expenses related to the proceedings, is an even greater disincentive 

to start proceedings due to the difficulty to present evidence that is accepted as sufficient by 

judges.    

In addition to the costs of legal proceedings, other procedural barriers may hinder access to 

justice in discrimination cases such as linguistic barriers and time-limits to present the com-

plaint820. ECRI recommends that States provide ‘adequate interpretation and translation facili-

ties’ at all stages of the proceedings, including in what regards access to counsel821. Moreover, 

although the RED does not specify a minimum time-limit for introducing discrimination com-

plaints under the Directive, time-limits which are very short may hamper the right to access 

the relevant procedure or a tardive reaction by the competent authorities may entail further 

victimisation or hinder reparation. In some Member States, expedited judicial proceedings in 

case of discrimination are in place822. 

                                                 
810 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final, pp. 6 and 7. Also European Commission (2011), How to present a discrimination claim: Handbook on 
seeking remedies under the EU Non-Discrimination Directives, p. 61. 

811 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final, p. 7; Migration Policy Group (2020), Handbook on the Racial Equality Directive with a special focus on 
Italy, Romania and Sweden, Independent Report, p. 18; Equinet (2016), Discussion Paper on Fighting Discrimina-
tion on the Ground of Race and Ethnic Origin, p. 33; European Commission (2011), How to present a discrimination 
claim: Handbook on seeking remedies under the EU Non-Discrimination Directives, pp. 60-63. Also information ob-
tained from Dutch, Slovenian representatives via interviews held in February 2022. 

812 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 
racism and intolerance, p. 38; ECRI (2002) General Policy Recommendation No. 7 on National Legislation to Com-

bat Racism and Racial Discrimination, par. 26. 
813 Examples gathered from: European Commission, Report on the application of Council Directives 2000/43/EC and 

2000/78/EC, COM(2021) 139 final, p. 6; European network of legal experts in gender equality and non-discrimina-
tion (2021), Effectively enforcing the right to non-discrimination: Promising practices implementing and going be-
yond the requirements of the Racial Equality and Employment Equality Directives, pp. 57-60. 

814 E.g. CZ and DK. 
815 E.g. BE and RO. 
816 E.g. IT. 
817 E.g. BG, HR, MT, PT, RO. 
818 E.g. DK and IT. 
819 E.g. SE. Also, suggestion by ECCAR in response to consultation drawing inspiration from the European Commis-

sion’s proposal for a Directive to strengthen the application of the principle of equal pay for equal work or work of 
equal value between men and women through pay transparency and enforcement mechanisms, of 4.3.2021, 
COM(2021) 93 final 2021/0050 (COD). 

820 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final, p. 7. 

821 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 
racism and intolerance, p. 38; ECRI (2002) General Policy Recommendation No. 7 on National Legislation to Com-
bat Racism and Racial Discrimination, par. 26. 

822 E.g. BE, HR, IT and SE. Examples identified in European network of legal experts in gender equality and non-dis-
crimination (2021), Effectively enforcing the right to non-discrimination: Promising practices implementing and go-
ing beyond the requirements of the Racial Equality and Employment Equality Directives, pp. 59 and 60. Also, as 
per the information provided by national experts for Luxembourg through desk research in Luxembourg, there is an 
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Other obstacles relate to fear of further victimisation or retaliation and the expectations of 

the victim on the prospect of success of the proceedings823. In France, an online platform was 

set up in 2021 to facilitate reporting of instances of discrimination824. Taking consideration of 

the need to protect victim’s privacy and ensure a safe place to report and testify, some Member 

States may make court proceedings in cases of discrimination inaccessible to the public825.  

In connection with the above, lack of access to relevant information may also significantly 

hamper access to justice826. Mediators may play a relevant role in helping victims accessing 

the relevant services and authorities. In the Belgian city of Antwerp, the police station includes 

a Diversity Section which is in charge of building networks with different communities in the city 

and maintaining close contacts with them, thus ensuring that the police is accessible to those 

communities827. In Bulgaria, Roma mediators are tasked with facilitating communication be-

tween the Roma community and authorities, access to services, including justice and protection, 
awareness raising, among others828. In Italy, a multi-agency body formed by the Italian national Police and 

Carabinieri (OSCAD) facilitates access to police services by intermediating contacts between the victim and the police829. 

National equality bodies may also act as a mediator in discrimination cases, as set out below. Appropriate training 

in discrimination issues and exchange among the relevant authorities, such as police officers and 

magistrates, and other organisations, via specialised and collaborative networks is also identi-

fied as a good practice in this regard830.  

Under Article 7(2) of the Racial Equality Directive, Member States have a duty to ensure that 

associations, organisations or other legal entities with a legitimate interest may engage, either 

on behalf or in support of the victim, with his or her approval, in any judicial and/or administra-

tive procedure. Ensuring legal standing to organisations, such as NGOs or trade unions, has 

proven very relevant in cases of collective discrimination831 or in cases dealing with particularly 

vulnerable minorities832. Moreover, strategic litigation and actio popularis moved by specialised 

NGOs can take the burden of the litigation in each particular case off the victims and may provoke 

the necessary dialogue and action to bring about structural change833. In this connection, Equinet 

recommends that equality bodies are recognised the powers to enable strategic litigation834. 

                                                 
emergency procedure in place through which the nullity of the termination of a working contract can be declared if 
the dismissal is based on discriminatory behaviour. 

823 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final, p. 7;  
824 Information obtained from the representative of the French National Equality Body via interview held on 23 Febru-

ary 2022. 
825 E.g. HR, IE, LT, PT and Norway, as identified in European network of legal experts in gender equality and non-dis-

crimination (2021), Effectively enforcing the right to non-discrimination: Promising practices implementing and go-
ing beyond the requirements of the Racial Equality and Employment Equality Directives, p. 60. 

826 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final, p. 7. 

827 Information obtained from an officer of the Police of Antwerp via interview. 
828 Information provided by national experts for Bulgaria through desk research and interview held on 8 February 

2022. 
829 Information provided by national experts for Italy through desk research. 
830 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final, p. 6. 
831 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final, pp. 7-8. 
832 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, p. 91. 

833 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, pp. 91-94. 

834 Equinet (2021), Assessing gaps in the Racial Equality Directive. 
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The collection and presentation of evidence has proven particularly difficult in discrimination 

cases, in particular in relation to indirect discrimination835. The European network of legal experts 

in gender equality and non-discrimination highlights the application of the principle of free ad-

missibility of evidence by courts as a good practice836. Statistical data may enable the uncovering 

of structural inequalities and constitute, therefore, an important element to support claims of 

discrimination837. Several Member States accept the use of statistical data as key evidence in 

discrimination cases838. In France, a circular with instructions for public prosecutors in relation 

to discrimination cases provides guidance for the admission and collection of evidence in dis-

crimination cases, including the use of situation testing to gather evidence.    

Several sources recommend that, given the difficulties complainants face in collecting the nec-

essary evidence in discrimination cases, the law should provide for a shared burden of proof 

whereby the complainant should establish facts allowing for the presumption of discrimination, 

whereupon the onus shifts to the respondent to prove that discrimination did not take place839. 

Thus, in case of alleged direct racial discrimination, the respondent must prove that the differ-

ential treatment has an objective and reasonable justification. Article 8 of the Racial Equality 

Directive establishes the shift in the burden of proof in racial discrimination cases. The reversed 

burden of proof applies to any judicial and/or administrative procedure (regardless of who brings 

the case) and to all forms of discrimination covered by the Directives840. However, the 2021 EC 

report on the implementation of the Directive highlighted that some stakeholders reported that 

national courts still do not always apply the rules correctly or consistently, and standards of 

proof may vary in practice841. Particular difficulties were for example identified for claims of 

indirect discrimination, where the availability and accessibility of relevant statistical data plays 

an important role842. The shift in the burden of proof could also be extended to cover, for in-

stance, cases of indirect discrimination. 

In some Member States, a specialised judicial body deals specifically with cases of discrimi-

nation843. Although this is not a requirement of EU law, the establishment of specialised tribunals 

may ‘lead to increased professionalisation of the judicial body and to a coherent approach in 

dealing with discrimination’844. 

On the other hand, some areas of activity warrant a particular concern, such as citizen’s inter-

action with law enforcement authorities. In this connection, some Member States have set up 

                                                 
835 Equinet (2016), Discussion Paper on Fighting Discrimination on the Ground of Race and Ethnic Origin, p. 33; Euro-

pean Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 
final, p. 7. 

836 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, pp. 48-51. 

837 Migration Policy Group (2020), Handbook on the Racial Equality Directive with a special focus on Italy, Romania and 
Sweden, Independent Report, p. 17.  

838 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, pp. 48-51. 

839 ECRI (2002), General Policy Recommendation No. 7 on national legislation to combat racism and racial discrimina-
tion.  

840 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final. 

841 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final. 

842 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final. 

843 E.g. FI and IE – ECRI (2019), 5th report on Finland; Also European Commission (2011), How to present a discrimi-
nation claim: Handbook on seeking remedies under the EU Non-Discrimination Directives, p. 61. 

844 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, p. 9. 
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independent bodies to hear complaints against the police. For example, in Luxembourg, citi-

zens who deem to be in the presence of misconduct or inappropriate behaviour can lodge a 

complaint against a member of the police to the General Inspectorate of the National Police 

(Inspection Générale de la Police Nationale, IGPN) by email, letter or using an online compliant 

system845. In France, a citizen can make a complaint to the Rights Defender, to the IGPN or to 

the General Inspectorate of the National Gendarmerie (Inspection Générale de la Gendarmerie 

Nationale, IGGN). The IGPN and the IGGN carry out audits as well as administrative and criminal 

investigations846. In Cyprus, the Independent Authority for the Investigation of Allegations and 

Complaints Against the Police has jurisdiction to investigate allegations and complaints. The 

Members of the Authority can act as criminal investigators847. Finally, in Belgium, the Standing 

Police Monitoring Committee (Comité permanent de contrôle des services de police - Comité P), 

was created to increase police accountability and enhance parliamentary oversight. Under the 

supervision of the Federal Parliament, the Comité P oversees the general operation of the police 

and policing powers848. Police oversight mechanisms allow collecting, managing, and investigat-

ing complaints more effectively. They contribute to police accountability and building trust be-

tween citizens and the police849.  

While the RED does not regulate many of the procedural aspects mentioned, reference should 

be made to other instruments of EU law which already contain relevant provisions. The six 

procedural rights Directives850 and the Directive 2012/29/EU851 already address the right 

to information, interpretation and translation, access to a lawyer and legal aid, among others, 

in the context of criminal proceedings. In other areas, however, the principle of procedural au-

tonomy of the Member States should be recalled, according to which, in the absence of EU rules 

on the matter, it is for the ‘domestic legal system of each Member State to designate the courts 

having jurisdiction and to determine the procedural conditions governing actions at law intended 

to ensure the protection of the rights’ of individuals deriving from EU law852. This in casu estab-

lishes the obligation of Member States to ensure effective legal protection in the fields covered 

by EU Law, as results from Article 19(1) of the TEU and Article 47 of the Charter, in particular, 

for the enforcement of the obligations set out in the RED, as prescribed in its Article 7(1).  

                                                 
845 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance, p. 69. 

846 European Parliament (2022), Democratic Oversight of the Police, p. 42. 
847 Information provided by national experts for Cyprus through desk research.  
848 IPCAN, Independent Police Complaints Authorities Network, Committee P, https://ipcan.org/members/committee-p. 
849 European Parliament (2022), Democratic Oversight of the Police, p. 24. 
850 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to interpreta-

tion and translation in criminal proceedings; Directive 2012/13/EU of the European Parliament and of the Council of 
22 May 2012 on the right to information in criminal proceedings; Directive 2013/48/EU of the European Parliament 
and of the Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in European 
arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to com-
municate with third persons and with consular authorities while deprived of liberty; Directive (EU) 2016/343 of the 
European Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the presump-
tion of innocence and of the right to be present at the trial in criminal proceedings; Directive (EU) 2016/800 of the 
European Parliament and of the Council of 11 May 2016 on procedural safeguards for children who are suspects or 
accused persons in criminal proceedings; Directive (EU) 2016/1919 of the European Parliament and of the Council 
of 26 October 2016 on legal aid for suspects and accused persons in criminal proceedings and for requested per-
sons in European arrest warrant proceedings. 

851 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum stand-
ards on the rights, support and protection of victims of crime.  

852 CJEU, Case C-33/76, Rewe-Zentralfinanz eG and Rewe-Zentral AG v. Landwirtschaftskammer für das Saarland, 16 
December 1976, ECLI:EU:C:1976:188; CEJU, Case C-3/16, Lucio Cesare Aquino v Belgische Staat, 15 March 2017, 
ECLI:EU:C:2017:209; CJEU, Case C-425/16, Hansruedi Raimund v Michaela Aigner, 19 October 2017, 
ECLI:EU:C:2017:776. 

https://eur-lex.europa.eu/eli/dir/2010/64/oj
https://eur-lex.europa.eu/eli/dir/2010/64/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
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Box 42: Examples of good practices to promote defence of rights  

Examples of good practices to promote defence of rights 

 Sweden: in discrimination cases brought by individuals by themselves or by NGOs on their 

behalf, there is an exception to the general rule that the losing party should support the litigation 
costs of the winning party if there were reasonable grounds for bringing the dispute to court. 

 Italy: victims of discrimination can access a solidarity fund which covers legal costs. 
 Luxembourg: emergency procedure through which the nullity of the termination of a working 

contract can be declared if the dismissal is based on discriminatory behaviour. 
 Belgium: in the city of Antwerp, the police station includes a Diversity Section which is in charge 

of building networks with different communities in the city and maintaining close contacts with 
them, thus ensuring that the police is accessible to those communities.  

 Bulgaria: Roma mediators are tasked with facilitating communication between the Roma com-
munity and authorities, access to services, including justice and protection, awareness raising, 
among others. 

 France: creation of a department against discrimination in each District Attorney’s office gath-
ering all actors intervening in this area. One magistrate is designated to hold the anti-discrimi-

nation department and is in charge of creating a local network to fight against discriminations, 
which, among others, develops training for the police. 

 France: online platform set up in 2021 facilitates reporting of instances of discrimination. 
 Ireland: a specialised Equality Tribunal has an investigative role in complaints. The procedure 

before this Tribunal is informal, complainants may represent themselves and hearings are held 
in private. 

 Cyprus: the Independent Authority for the Investigation of Allegations and Complaints Against 

the Police is in charge of investigating allegations and complaints of discrimination filed against 
police officers. 

3.3.2 Sanctions 

Article 15 of the RED requires Member States to provide for effective, proportionate and 

dissuasive sanctions for the infringements of the Directive. The Directives do not prescribe 

specific measures and allow Member States to decide on suitable remedies for achieving the 

objectives pursued853. A wide range of sanctions has been put in place at national level in relation 

to discrimination cases, including the imposition of fines, compensation, injunctions for perpe-

trators to refrain from certain behaviour or actions, public apologies, or even criminal sanctions. 

In some Member States, sanctions can be imposed by the national equality bodies, in addition 

to the judicial proceedings before a court854.  

In practice, the 2021 Report on the application of the RED still identifies difficulties in the 

implementation of Article 15 of the Directive, e.g., in relation to compensation ceilings and 

cases without an identifiable victim. Moreover, some national courts tend to establish rather 

moderate levels of damages, favour non-monetary compensation or offer amounts of compen-

sation at the lower end of the scale855. This has an impact on victims who may be dissuaded to 

go to court or an administrative body for redress856.   

                                                 
853 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
854 Equality bodies making a difference; Equinet (2021); European network of legal experts in gender equality and 

non-discrimination (2021), Effectively enforcing the right to non-discrimination: Promising practices implementing 
and going beyond the requirements of the Racial Equality and Employment Equality Directives. 

855 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final. Also raised in Equinet (2020), A perspective from the work of equality bodies on: European equality pol-
icy strategies, equal treatment directives, and standards for equality bodies; 

856 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 
139 final; European network of legal experts in gender equality and non-discrimination (2021), Effectively enforc-
ing the right to non-discrimination: Promising practices implementing and going beyond the requirements of the 
Racial Equality and Employment Equality Directives; 
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Article 83(2) TFEU provides the possibility of establishing minimum rules with regard to the 

definition of criminal offences and sanctions in areas which have been subject to harmonisation 

measures, i.e., to ensure the effective implementation of a harmonised EU policy, thus providing 

a legal basis for further EU legislative action in this area. This could be of relevance as racial or 

ethnic discrimination could at times be intertwined with hate crime and/or hate speech.    

Further measures are proposed that could enhance the application of effective, proportionate 

and dissuasive sanctions for discrimination cases while respecting the limitations of the Treaty.  

The collection of equality data should include court statistics and data on outcomes of court 

cases, including on compensation offered and sanctions applied, to obtain a better understanding 

of the sanctions applied for discrimination cases in the Member States857.  

Secondly, EU Member States should step up efforts to improve the effectiveness of measures 

and institutional arrangements they have in place to enforce anti-discrimination legislation, and 

ensure that sanctions are effective, proportionate and dissuasive858. Equinet suggests that guid-

ance could be developed at European level in this respect859. Such guidance could include best 

practices gathered from the Member States. In the Netherlands, for example, a change in legis-

lation in 2015 allowed victims of discriminatory dismissals to also request reasonable compen-

sation instead of only requesting the court to invalidate the termination of the labour agree-

ment860. Sweden allows specifically for discrimination compensation, which according to the Su-

preme Court can be divided into dignity compensation and preventive compensation861. In Por-

tugal, a new law in 2017 grants victims of harassment rights to damage compensation and 

imposes a duty upon the employer to approve a Code of Conduct in relation to harassment 

practices in the company as well as the duty to start a disciplinary procedure against perpetrators 

of harassment862. 

Finally, in some countries, multiple discrimination is considered an aggravating circumstance 

in judicial or administrative proceedings. In such cases, multiple discrimination can be con-

sidered an aggravating circumstance in the determination of damages863. For example, in Ro-

mania, multiple discrimination is an aggravating circumstance in establishing responsibility for a 

minor offence, when one of the offences is subject to criminal law864.  

The EU competence to prescribe specific sanctions is limited under EU law. Article 19 TEU 

states that Member States have to provide remedies sufficient to ensure effective legal protection 

in the fields covered by Union law. In the areas of discrimination, such measures can be estab-

lished in criminal law (though mostly for hate crimes), administrative law or specific anti-dis-

crimination legislation, and may include compensation for damages under civil or tort law. The 

                                                 
857 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 
858 FRA (2021), Equality in the EU: 20 years on from the initial implementation of the equality directives. 
859 Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 final. 

Also raised in Equinet (2020), A perspective from the work of equality bodies on: European equality policy strate-
gies, equal treatment directives, and standards for equality bodies; 

860 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

861 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

862 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

863 This is for instance the case in Austria, Liechtenstein, Croatia, Serbia and Slovenia. Equinet (2016), Innovating at 
the Intersections. Equality Bodies Tackling Intersectional Discrimination.  

864 In 2018, a first case of multiple discrimination against Romani women was sanctioned by the Romanian national 
equality body on this basis: https://www.equalitylaw.eu/downloads/4544-romania-first-case-of-multiple-discrimi-
nation-against-romani-women-sanctioned-by-the-romanian-national-equality-body-pdf144-kb  

https://equineteurope.org/wp-content/uploads/2018/01/equinet_perspective_2016_-_intersectionality_final_web.pdf.
https://equineteurope.org/wp-content/uploads/2018/01/equinet_perspective_2016_-_intersectionality_final_web.pdf.
https://www.equalitylaw.eu/downloads/4544-romania-first-case-of-multiple-discrimination-against-romani-women-sanctioned-by-the-romanian-national-equality-body-pdf144-kb
https://www.equalitylaw.eu/downloads/4544-romania-first-case-of-multiple-discrimination-against-romani-women-sanctioned-by-the-romanian-national-equality-body-pdf144-kb


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

155 

Directive limits itself therefore to requiring Member State to provide for effective, proportionate 

and dissuasive sanctions for the infringements of the Directive. Nevertheless, as recalled in re-

cital 33 of Directive 2006/54/EC, it has been clearly established by the Court of Justice that in 

order to be effective, the principle of equal treatment implies that the compensation awarded 

for any breach must be adequate in relation to the damage sustained.  

3.3.3 Equality bodies 

As mentioned in the 2021 Commission Report on the application of the RED, the RED leaves 

Member States a wide margin of discretion on the functioning of equality bodies865. Article 13 

requires only that they have certain minimum competences:  

 providing victims of discrimination with independent assistance in pursuing their com-

plaints;  

 conducting independent surveys on racial discrimination; and  

 publishing independent reports and making recommendations on any issue relating to 

such discrimination.  

This resulted in significant differences between the equality bodies established in the Member 

States, in terms of the bodies' mandate, competences, structures, resources and operational 

functioning, and ultimately in unequal protection for citizens from one Member State to an-

other866. To address some of the issues identified, in 2018, the Commission adopted a Recom-

mendation on standards for equality bodies867. The aim of the initiative was to provide further 

guidance on the independence and effectiveness of the equality bodies through standards on 

their mandate, independence, the requirement for sufficient resources and adequate powers868. 

Equality bodies are identified as a key protection mechanism against discrimination, if provided 

with the necessary powers and resources to support victims, but also work on the prevention of 

discrimination869. The majority of respondents to the targeted survey indicated that the most 

important protection mechanism in the RED was the establishment of equality bodies, with 

89 % thinking it is important and 77 % thinking it is very important, followed by the national 

judicial and/or administrative procedures for victims of discrimination, with 89 % thinking it is 

important and 75 % thinking it is very important870. 

Good practices are identified in some Member States, going beyond the requirements of the 

RED, in particular in relation to awareness-raising activities set up by national equality bod-

                                                 
865 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final; European Commission, Staff working document, Equality bodies and the implementation of the Commis-
sion Recommendation on standards for equality bodies, SWD(2021) 63 final, Accompanying the document Report 
from the Commission to the European Parliament and Council on the application of Council Directive 2000/43/EC 
implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (‘the Racial 
Equality Directive’) and of Council Directive 2000/78/EC establishing a general framework for equal treatment in 
employment and occupation (‘the Employment Equality Directive’),COM(2021) 139 final. 

866 Recital 18, Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, OJ L 
167, 4 July 2018; European Commission, Report on the application of Council Directives 2000/43/EC and 
2000/78/EC, COM(2021) 139 final. 

867 Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, OJ L 167, 4 July 
2018. 

868 Equinet (2018), Standards for equality bodies, https://equineteurope.org/what-are-equality-bodies/standards-for-
equality-bodies. 

869 Targeted survey carried out within the framework of this study; European Commission, Report on the application of 
Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 139 final. 

870 Targeted survey carried out within the framework of this study.  

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0951&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0951&from=EN
https://equineteurope.org/what-are-equality-bodies/standards-for-equality-bodies
https://equineteurope.org/what-are-equality-bodies/standards-for-equality-bodies
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ies, dialogue with civil society through specifically set up advisory committees as well as addi-

tional powers in relation to the investigation into specific discrimination cases as well as 

broader research871.  

Stakeholders identify several additional protection mechanisms or functions to further enhance 

the role and visibility of the national equality bodies in the protection from against racial or ethnic 

discrimination. Moreover, a role is seen for the equality bodies in supporting potential victims 

from multiple discrimination as well as in a more preventive role investigating and countering 

“structural” discrimination. ECRI General Policy Recommendation No2 on equality bodies provide 

an overview of three potential core functions of the equality bodies: promotion and prevention 

of discrimination, support and litigation, and a decision-making function on specific com-

plaints872. 

Nearly all Member States moreover provide the national equality bodies with a comprehen-

sive mandate covering all the grounds protected in the Equality Directives873. The objective 

is to provide the equality bodies with the potential to understand and deal with multiple and 

intersectional discrimination more effectively. It is, however, noted that the multi-ground man-

date is promising only when accompanied by the allocation of adequate resources for all grounds 

and a working structure that encourages exchanges and intersectional work874. In Bulgaria, the 

equality body has a specific mandate and composition to deal with multiple discrimination. Article 

48(3) of the Bulgarian Protection Against Discrimination Act states that the Commission for Pro-

tection against discrimination shall consider cases of multiple discrimination with an enlarged 

five-member panel (instead of the usual composition of three members).  

Equinet, however, also points to potential risks of a multi-ground mandate and emphasises the 

need to ensure that the mandate in such bodies is managed in an integrated manner rather 

than through parallel ‘silo-based’ structures, and in an active manner with guidance to maximise 

the potential of multi-ground activities875.  

Equality bodies can also act as a specialised helpline in discrimination cases, as is the case in 

Italy876.  

National equality bodies can also play an important role as a mediator between victims and 

(alleged) perpetrators of discrimination. For instance, in Belgium, the national equality body, 

UNIA, is known for its practice of assisting victims and alleged perpetrators in reaching a form 

of amicable settlement, additionally resulting in a lower number of court cases877. Where cases 

are brought before a court, national equality bodies can be provided with legal standing to act 

on behalf of potential victims of discrimination878. Several Member States have already intro-

duced the actio popularis, with legal standing for civil society organisations or the equality 

                                                 
871 More detailed information can be found in the European Commission, Report on the application of Council Directives 

2000/43/EC and 2000/78/EC, COM(2021) 139 final. 
872 ECRI, “General Policy Recommendation N°2 revised on Equality Bodies to combat racism and intolerance at national 

level”, adopted on 13 June 1997 and revised on 7 December 2017. 
873 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives; European network of legal experts in gender equality and non-discrimination 
(2021), A comparative analysis of non-discrimination law in Europe; European Network of legal experts in gender 
equality and non-discrimination (2018), Equality bodies making a difference; Equinet (2021), Expanding the List of 
Protected Grounds within Anti-Discrimination Law in the EU; ECRI (2016), 5th report on Italy, ECRI (2019), 5th re-
port on Finland. 

874 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 

875 Equality bodies making a difference; Equinet (2021) 
876 Information gathered by the national expert for Italy through desk research. 
877 Interview with national stakeholder in Belgium.  
878 Equality bodies making a difference; Equinet (2021). 

https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.2
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.2
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body879. Other Member States foresee a legal obligation to consult the national equality body 

and ask them for an opinion during civil and criminal discrimination cases. Finally, also before 

equality bodies, the burden of proof can be shifted towards the alleged perpetrator in discrimi-

nation cases. 

The procedural mandate of the national equality bodies can also be reinforced to enhance the 

investigation and even sanctioning of cases of discrimination880. In several Member 

States, national equality bodies have the power to investigate complaints of discrimina-

tion881. Equality bodies are, moreover, increasingly provided with powers to carry out own ini-

tiative investigations rather than reacting for a formal complaint to have been filed882. Other 

Member States have expanded the mandate of the equality bodies to include decision-making 

and sanctioning powers883. In these Member States, equality bodies are in a position to adopt 

legally binding decisions or, in case of non-binding decisions, recommendations with the power 

to follow-up on their implementation. In this capacity, they can impose sanctions, e.g., a fine, 

and award remedies, including adequate compensation for victims. In spite of these extended 

mandates to take decisions and impose sanctions in specific discrimination cases, Equinet iden-

tified some limitations that affect the effectiveness of the decision-making and sanctioning pow-

ers of some equality bodies, including, for instance, the limited follow-up of decisions taken884.  

Equality bodies also have an important role to play in relation to equality data. They may in 

particular gather ethnically disaggregated data, identify data needs, coordinate and organise 

research on ethnic discrimination, for instance, through situation testing, and organise interin-

stitutional collaboration, for instance, in relation to the collection of equality data (see above 

under data collection in Section 3.2). For example, in Germany, action by the equality body on 

intersectional issues included research work to develop a knowledge base on multiple discrimi-

nation885. Collaboration and exchanges around specific topics should be set up by the national 

equality bodies with other actors, for example, with data protection authorities on possible dis-

crimination driven by artificial intelligence886.   

The European Commission highlights that equality bodies are essential for ensuring that individ-

uals and groups facing discrimination can enjoy their right in full, and should therefore be able 

                                                 
879 For equality bodies, this is for example the case in Belgium, Bulgaria, Croatia, Hungary, Ireland, Italy, Malta, Po-

land, Slovakia, Slovenia and Sweden. Other countries foresee legal standing for equality bodies as a third party 
providing observations (‘amicus curiae’). Information gathered from Equality bodies making a difference; Equinet 
(2021). 

880 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, ECRI, 5th Report on Malta, ECCAR (2022), Response - EU consultation on the 
Racial Equality Directive (Directive 2000/43/EC) concerning potential gaps and suitable measures to address those 
gaps, Information gathered by national experts for Hungary and Portugal under this study, Interviews with stake-
holders at EU level, in Malta, in Hungary.  

881 European network of legal experts in gender equality and non-discrimination, “Equality bodies making a difference”, 
2018, in particular Table 4 on p.73. 

882 E.g. Cyprus. European network of legal experts in gender equality and non-discrimination, “Equality bodies making 
a difference”, 2018, in particular Table 4 on p.73. This is also recommended by ECRI, e.g. ECRI, 5th Report on Fin-
land and ECRI, 5th Report on Italy. 

883 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, ECRI, “General Policy Recommendation N°2 revised on Equality Bodies to 
combat racism and intolerance at national level”, adopted on 13 June 1997 and revised on 7 December 2017, ECRI 
(2004), 10 years of combating racism in Europe: a review of the work of the European Commission against racism 
and intolerance, ECRI, 5th Report on Luxembourg, ECRI, 5th Report on Portugal, ECCAR (2022), Response - EU con-
sultation on the Racial Equality Directive (Directive 2000/43/EC) concerning potential gaps and suitable measures 
to address those gaps, Information gathered by national expert for Hungary under this study, Interviews with 
stakeholders in Malta, Netherlands, Poland and Slovenia.  

884 Equality bodies making a difference; Equinet (2021). 
885 Equality bodies making a difference; Equinet (2021). 
886 ECRI (2018), Discrimination, artificial intelligence, and algorithmic decision-making. 

https://ec.europa.eu/info/sites/default/files/equality_bodies_making_a_difference.pdf
https://ec.europa.eu/info/sites/default/files/equality_bodies_making_a_difference.pdf
https://ec.europa.eu/info/sites/default/files/equality_bodies_making_a_difference.pdf
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.2
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.2
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to effectively perform the tasks assigned to them under EU law887. Any such additional activities 

for the national equality bodies, beyond the tasks currently foreseen by the RED, would require 

the resources and mandate of the equality bodies to be strengthened888. Given the im-

portance provided by survey respondents and literature to the role of national equality bodies in 

combating racial and ethnic discrimination, additional tasks within their mandate would need to 

be accompanied by an increase in resources. Sufficient resources are considered a key external 

factor in the effectiveness of equality bodies to deal with the range of competences afforded to 

them, in addition to internal factors, including strategic planning and stakeholder engagement889. 

Equinet highlights that, while 16 equality bodies received increased staffing and/or budget in 

recent years, 11 equality bodies experienced a decrease in staffing and/or budget in recent 

years890.  

As a means to enhance protection against discrimination, national equality bodies should engage 

in self-evaluation and self-reflection regarding their structure and work, and also regularly 

assess the anti-discrimination legal protections in place891, namely by making use of equality 

data. Two Member States already periodically examine and evaluate the effectiveness of anti-

discrimination protections892. 

Article 13 of the RED requires each Member State to establish at least one equality body which 

must provide independent assistance to victims of discrimination in pursuing their complaints, 

conduct independent surveys, publish independent reports and make recommendations on any 

issue relating to racial or ethnic discrimination. The 2018 Recommendation on standards for 

equality bodies was considered an important step in the right direction providing further guid-

ance on the powers and organisation of the equality bodies. However, its non-binding nature is 

                                                 
887 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC, COM(2021) 

139 final. 
888 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 

freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53;”, 2021; European network of legal experts in gender equality and 

non-discrimination (2021), “Effectively enforcing the right to non-discrimination: Promising practices implementing 
and going beyond the requirements of the Racial Equality and Employment Equality Directives, ECRI (2004), 10 
years of combating racism in Europe: a review of the work of the European Commission against racism and intoler-
ance, ; ECRI (2002) General Policy Recommendation No. 7 on National Legislation to Combat Racism and Racial 
Discrimination, Equinet (2020), A perspective from the work of equality bodies on: European equality policy strate-
gies, equal treatment directives, and standards for equality bodies; Equinet (2016), Fighting Discrimination on the 
Ground of Race and Ethnic Origin; Equinet (2021), Assessing gaps in the Racial Equality Directive; FRA (2021), 
Equality in the EU: 20 years on from the initial implementation of the equality directives; FRA (2018), Report: Be-
ing Black in the EU; ECRI, 5th Report on Croatia, ECRI, 5th Report on Finland, ECRI, 5th Report on Italy, ECRI 5th 
Report on Luxemburg, ECRI, 5th report on Malta, ECRI, 5th Report on Poland, ECRI, 5th Report on Portugal, ECRI, 5th 
Report on Romania, ECRI, 5th Report on Sweden, ECRI, 6th Report on Slovakia, Information gathered by national 
experts for Czech Republic, Portugal and Romania under this study, Interviews with stakeholders in Finland, Lux-
emburg, Netherlands, Malta, Poland, Sweden and Slovenia. 

889 Equality bodies making a difference; Equinet (2021). 
890 Equality bodies making a difference; Equinet (2021). 
891 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives, p. 112 

892 France and Belgium - European network of legal experts in gender equality and non-discrimination (2021), Effec-
tively enforcing the right to non-discrimination: Promising practices implementing and going beyond the require-
ments of the Racial Equality and Employment Equality Directives, p. 113. Also, according to the same report, some 
Member States have carried out evaluations of anti-discrimination legislation (Austria, Finland, Germany, the Neth-
erlands, Slovakia and Sweden). 
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considered an obstacle by several stakeholders and has resulted in limited and unequal imple-

mentation across the Member States893. For that reason, the adoption of additional legislation is 

currently envisaged by the European Commission894. 

 

                                                 
893 Equinet, “Legislating for stronger, more effective equality bodies. Key elements for and expectations from future EU 

legislation on equality bodies, 2021; Benedi Lahuerta, S., “Equality Bodies: advancing towards more responsive 
designs?”, in International Journal of Law in Context, 27 May 2021, Cambridge University Press, https://www.cam-
bridge.org/core/journals/international-journal-of-law-in-context/article/equality-bodies-advancing-towards-more-
responsive-designs/19723D3A42A7C29760A88EF2A3C7C393; Report on the application of Council Directives 
2000/43/EC and 2000/78/EC, COM(2021) 139 final. 

894 EU Anti-Racism Action Plan 2020-2025; Report on the application of Council Directives 2000/43/EC and 
2000/78/EC, COM(2021) 139 final. 

https://www.cambridge.org/core/journals/international-journal-of-law-in-context/article/equality-bodies-advancing-towards-more-responsive-designs/19723D3A42A7C29760A88EF2A3C7C393
https://www.cambridge.org/core/journals/international-journal-of-law-in-context/article/equality-bodies-advancing-towards-more-responsive-designs/19723D3A42A7C29760A88EF2A3C7C393
https://www.cambridge.org/core/journals/international-journal-of-law-in-context/article/equality-bodies-advancing-towards-more-responsive-designs/19723D3A42A7C29760A88EF2A3C7C393
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4 Good practices and/or pitfalls 

4.1 Introduction 

The aim of Task 3 was to identify and map good practices at national- or European-level that 

may offer inspiration for tackling possible gaps identified under Tasks 1 and 2. Information on 

good practices was collected via stakeholder consultation (interviews and survey) as well as via 

desk research at national- and EU-levels. Desk research was also used to look at relevant good 

practices in third countries, including the UK. As a first step, all good practices indicated in 

stakeholder consultation or identified via desk research were mapped in a table according to the 

areas described in Task 1 as outside the material scope of the RED or other/grey areas. Most of 

the practices identified referred to the area ‘exercise of public authority by police’. The table 

below presents the thematic areas of good practices as well as the levels (Member States, third 

countries, EU/international) where examples of good/promising practices were found in this re-

gard. It must be noted that the Tables below and the descriptions in the sub-sections do not aim 

to provide an exhaustive list of potential good practices or countries where related initiatives 

were taken. 

Table 7: Thematic areas of good practices identified at EU level, in Member States or third 
countries 

Thematic areas of good practices Member 
States ex-
amples 

Third 
country 
examples 

EU/inter-
national 
examples 

Exercise of public authority by police 

Training of police officers in different subjects related to hu-
man rights, equality and non-discrimination, racial profiling, 
diversity management, etc. 

x x x895 

Elaboration of guidelines / Codes of practice for the police  x  x896 

Recording stop and search actions of the police and monitor-
ing 

x x  

Community policing and outreach  x x  

Cooperation/organisation of meeting between the police and 
other stakeholders to debate or solve issues concerning ra-

cial/ethnic communities 

x x  

Measures aiming at ensuring diversity in the police forces x x  

Setting up independent police complaints’ mechanisms x x  

Awareness raising activities on police stop and searches or 
racial profiling 

x   

Ethnic data collection on police actions x x x897 

Immigration enforcement (by border guards and customs authorities) 

Promoting fundamental rights in border guard training   x898 

                                                 
895 CEPOL and FRONTEX delivering training programmes for law enforcement officials 
896 CoE Code of Police Ethics 
897 FRA data collection on fair policing 
898 Common Core Curriculum (CCC) for European border guards 
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Thematic areas of good practices Member 

States ex-
amples 

Third 

country 
examples 

EU/inter-

national 
examples 

Public complaint mechanisms in border management  x x899 

Judicial system 

Use of AI software in criminal-law decision making x   

Training of judges and prosecutors on equality and non-dis-
crimination 

x   

Guidance for public prosecution offices in dealing with anti-

discrimination cases/hate crimes 

x  x900 

Contacts with the public administration beyond the scope of the RED 

Measures ensuring that vulnerable groups lacking legal docu-

ments can have access to certain public services 

x   

Housing matters potentially outside the scope of the RED (forced evictions, expulsions and 
residential segregation) 

Preventing and tackling discrimination in housing (de-segre-
gation initiatives, legalisation of informal Roma settlements 
and establishment of procedures for limiting the risk of evic-
tion) 

x  x901 

Democratic participation and representation 

Measures providing for the political representation of ethnic 
minorities or their participation in the adoption of public poli-
cies 

x  x902 

Sports 

Initiatives countering racial discrimination or racism in sports x  x903 

Health promotion and disease prevention 

Preventing and tackling racial discrimination in health promo-

tion and disease prevention 

x  x904 

 

Good practices concerning protection mechanisms were also identified and mapped under Task 

2. Examples are presented in the Table below. 

Table 8: Examples of good practices concerning protection mechanisms, identified at EU level, 

in Member States or third countries 

Protection mechanisms Member 
States ex-
amples 

Third 
country 
examples 

EU/inter-
national 
examples 

Awareness-raising and communication campaigns 

                                                 
899 Frontex Individual Complaint Mechanism 
900 Guidance prepared by the High-Level Group on combating hate speech and hate crime 
901 International Urban Cooperation (IUC) programme; Renovation Wave initiative. 
902 Intention of the European Commission to work with European political parties, the European Cooperation Network 

on Elections and civil society to improve democratic participation and representation. 
903 2021-2027 Erasmus+ programme with specific focus on grassroots sports. 
904 EU Health Policy Platform - intention to focus on reducing inequalities based on racial or ethnic origin; and - selec-

tion of best practices by the Commission Steering group on health promotion, disease prevention and management 
of non-communicable, 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

162 

Protection mechanisms Member 

States ex-
amples 

Third 

country 
examples 

EU/inter-

national 
examples 

Awareness-raising activities for tackling unconscious bias for 
the general public  

x   

Training 

Educational programmes for schools and universities focus-
ing on equality and non-discrimination 

x   

Training of public officials involved in public services x   

Collection and use of equality data  

Monitoring of discrimination in the justice system x x  

Collecting disaggregated equality data x x x905 

Situation testing to examine patterns of discrimination x   

Dialogue, cooperation and collaboration 

Dialogue with local communities (not law enforcement as in-
cluded above) or specific actors from private sector/civil soci-
ety  

x   

Interinstitutional cooperation, e.g. equality body and data 

protection authorities, or for developing specific statistics.   

x   

Equality duties 

Imposing legal duties on the public sector to promote equal-

ity in a proactive and systematic manner 

x x  

Equality impact assessments x   

Preventative/proactive actions  

Employer self-reporting exercise as a basis for establishing 
positive measures / codes of conduct  

x   

Supportive measures for disadvantaged groups:  

Support to educational establishments in combating racial 
and ethnic discrimination as well as the specific difficulties 
faced by Roma pupils 

x 

 

  

Publish data on judgements and complaints received by 
equality bodies, the police, public services, inspectorates and 
the judiciary as well as on the outcomes of such procedures 

x   

Examine and evaluate the impact and effectiveness of non-

discrimination legislation 

x   

Potential solutions and tools to prevent and remedy algorith-
mic discrimination. 

x  x906 

Remedies and enforcement 

Alleviating the financial burden of proceedings with a view to 
facilitate the reporting of racial or ethnic discrimination 
cases. 

x   

                                                 
905 European Commission, High Level Group on Non-discrimination, Equality and Diversity (2021), Guidance note on 

improving the collection and use of equality data based on ethnic and racial origin. 
906 European Law Institute’s Model Rules to regulate AI 

https://ec.europa.eu/info/sites/default/files/guidance_note_on_the_collection_and_use_of_equality_data_based_on_racial_or_ethnic_origin.pdf
https://ec.europa.eu/info/sites/default/files/guidance_note_on_the_collection_and_use_of_equality_data_based_on_racial_or_ethnic_origin.pdf
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Protection mechanisms Member 

States ex-
amples 

Third 

country 
examples 

EU/inter-

national 
examples 

Other procedural changes aimed at reducing the barriers to 
start legal proceedings 

x  x907 

Amicable conflict resolution (mediation) x   

Enabling online reporting of discrimination x   

Actio popularis x   

Application of the free admissibility of evidence by the courts 
in the course of the case  

x   

Equality bodies 

Decision-making and sanctioning-power of the equality body  x   

 

As a second step, selection criteria were applied to the good practices identified. More specifi-

cally, those examples were selected which are well-documented, easily transferable from 

one country to another and their effectiveness and added value could be evaluated, in light 

of their impact, benefits and costs (where this was possible). The number of good practices that 

qualified based on these criteria varied in the different material areas or protection mechanisms. 

Therefore, the number of good practices described and the measures from different countries 

exemplified in boxes vary. Considering that most of the good examples were identified for ‘Ex-

ercise of public authority by police’, the most representative good practices for this material gap 

were selected and presented. Thematic areas selected for the gaps in material areas and pro-

tection mechanisms are emphasised in Italics in the Tables above.  

Along with good practices, pitfalls and implementation challenges were also identified and 

mapped under Task 3. Pitfalls are initiatives or protection mechanisms which did not yield the 

expected results or had adverse direct or collateral results. Implementation challenges are not 

necessarily pitfalls, but are factors that limit the effectiveness of good practices/initiatives and 

should be considered if replicating them in other Member States.  

4.2 Good practices and pitfalls concerning material areas 

4.2.1 Exercise of public authority by police 

Initial and continuous training 

At EU level, CEPOL delivers training programmes for law enforcement officials. Nevertheless, a 

CEPOL representative interviewed for this study noted that CEPOL’s training has limited outreach 

and due to language barriers (training being held in English), it is not accessible to all law en-

forcement forces and officials908. In 2021, CEPOL has set up an Expert Group on fundamental 

rights consisting of experts from the Member States. This group’s task is to propose how funda-

mental rights and related issues could be better addressed through CEPOL's portfolio and how 

best to support Member States in integrating fundamental rights issues as a horizontal theme in 

law enforcement training909.  

                                                 
907 EU and CoE joint programme: JUSTROM3 project for access to Justice of Roma women 
908 Interview with a CEPOL representative, held on 21 February 2022. 
909 CEPOL (2021), Call for a Co-chair and Experts contributing to the Expert Group on Fundamental Rights. 

https://www.cepol.europa.eu/media/news/call-co-chair-experts-contributing-expert-group-fundamental-rights#:~:text=Based%20on%20its%202021%20work,horizontal%20topic%20in%20the%20CEPOL
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In the Member States and the UK, training on different subjects related to (racial) equality and 

non-discrimination, provided to police officers as part of the initial training or as continuous 

education, were indicated as good practices. For example, training on non-discrimination is 

offered in the Netherlands to new police agents by the Antidiscrimination bureau in Limburg910; 

and in France training on addressing racist acts or discrimination as well as on police ethics is 

part of both the initial and continuous training where external speakers from specialised organ-

isations are invited (however, only a few hours are dedicated to such training)911. General hu-

man rights’ courses are offered to police officers or police school students e.g., in Cyprus912, 

Ireland913, Greece914, Portugal915. Diversity or cultural sensitivity trainings were identified 

in e.g., Hungary916, Fuenlabrada - Spain917, Slovenia918 and London - UK919. In Slovenia, Roma 

leaders are involved in the delivery of training on policing in multi-ethnic communities, which 

allows officers to understand the specific needs and expectations of Roma communities and can 

point to types of behaviours of the police that might be perceived as discriminatory by members 

of the community920. Police training programmes provided in the UK are often indicated as good 

practice; however, the type and frequency of training sometimes depends on the police force921. 

For instance, the Metropolitan Police in London (MET) trains and has codes of practice on equality 

and diversity in general and officers with different ranks get different training, including diversity 

training, training on code of ethics and standards, unconscious bias, hate crime and racial hatred, 

stop and search, etc. In 2021, the Inspectorate of Constabulary and Fire and Rescue Service 

issued a report922 in which it identified positive practices for stop and search trainings in 

different police forces; nevertheless, it also noted that not all relevant officers were receiving it 

regularly or using the skills acquired. Training/initiatives for avoiding racial/ethnic profil-

ing in check and search activities of the police were mentioned in some EU countries as well. 

Relevant examples are described in Box 43 below. These examples also address assumed or 

unconscious biases of law enforcement officials, which was pointed out by several sources as 

important for addressing systemic/institutional racism923. 

Box 43: Good practice examples of training addressing racial profiling and (unconscious) bias 
in stop and search and identity checks 

Good practice examples of training addressing racial profiling and (unconscious) bias in stop 
and search and identity checks 

Italy: for combating structural discrimination/racism, the Italian Observatory for Security against Acts 
of Discrimination (OSCAD) has been delivering a module on discriminatory racial and ethnic pro-

                                                 
910 Netherlands, Interview with a representative of a local administration, 14 February 2022. 
911 Commission Nationale Consultative des droits de l’Homme, ‘La lutte contre le racisme, l’antisémitisme et la xéno-

phobie, Année 2019, Focus le racisme anti-noirs, la lutte contre la haine en ligne’, p.296-298. 
912 ENAR (2019), Racist crime and institutional racism in Europe, Shadow report 2014-2018; Interview with the Cyprus 

Police, May 2022.  
913 Information provided by an Irish survey respondent. 
914 ECRI (2018), Conclusions on Greece. 
915 Ministry of Home Affairs General Secretariat (2021), The Role MHA Security Forces and Services in the Protection 

and Safeguarding of Human Rights. 
916 Information provided by a Hungarian survey respondent. 
917 Interview with a representative of the Fuenlabrada Police, 28 February 2022. 
918 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 35. See also: Lobnikar, B., 

(2013), Policing the Roma Communities in Slovenia – Elements for a European Model?, CEPOL – European Police 
College; Strobl, S. (2013), Police-Roma Cooperation in Slovenia: Effects of a Multi-Cultural Training Program. 

919 Metropolitan Police in London (MET) (2020), Anti racism training incorporated into general police training. 
920 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 35. 
921 Contribution of a participant to the Workshop held on 17 May 2022. 
922 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
923 See for example FRA (2018), Preventing unlawful profiling today and in the future: a guide; Contribution of a par-

ticipant to the Workshop of 17 May; Interview with a police officer from the Netherlands, held on 31 March 2022. 

https://www.cncdh.fr/fr/publications/rapport-2019-sur-la-lutte-contre-le-racisme-lantisemitisme-et-la-xenophobie
https://www.cncdh.fr/fr/publications/rapport-2019-sur-la-lutte-contre-le-racisme-lantisemitisme-et-la-xenophobie
https://www.enar-eu.org/IMG/pdf/shadowreport2018_final.pdf
https://www.sg.mai.gov.pt/InternationalRelations/HumanRights/Documents/MAI_Direitos%20A5%20TL%20ING%20web.pdf
https://www.sg.mai.gov.pt/InternationalRelations/HumanRights/Documents/MAI_Direitos%20A5%20TL%20ING%20web.pdf
https://policehumanrightsresources.org/police-and-minority-groups
file:///C:/Users/acs/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/R8UUOQEO/www.cepol.europa.eu/sites/default/files/14-roma-slovenia.pdf
https://www.irex.org/sites/default/files/Strobl%202012-2013%20STG%20Scholar%20Research%20Brief-Final.pdf
https://www.met.police.uk/foi-ai/metropolitan-police/disclosure-2020/june/anti-racism-training-incorporated-general-police-training/
https://policehumanrightsresources.org/police-and-minority-groups
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
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Good practice examples of training addressing racial profiling and (unconscious) bias in stop 

and search and identity checks 

filing. The module has been delivered to trainee law enforcement officials since 2014 as in-person train-
ing924 and more than 5 000 people have participated in this module. It focuses in particular on alleged 
biases that may influence profiling; the consequences for the efficiency of police activities; and the neg-
ative impact on the relations with communities925. In 2021, the module was enriched with additional 
content and converted to online modules926. 

Netherlands: training based on virtual reality was developed in the Netherlands to make police 
officers aware of the fact that their behaviour at times might result from racial bias. The principle of 
the training is to put police agents in situations of ID checks and to follow-up on who they check and 
why. Then there is a group discussion to understand the officers’ choices and to raise awareness of 
racial discrimination. This is done by applying appreciative techniques, i.e., the focus is not on mistakes 
made by police officers, but on understanding the reasons behind their choices and making them aware 
of racial discrimination/profiling. Through these methods, officers are more likely to remember and apply 

in their activities the situations presented/discussed during the training927. 

Belgium: a similar project is implemented by the Antwerp Police, and some other cities in Belgium also 
use such a method. The project of the Antwerp Police has three stages:  

1. E-learning where several steps are illustrated: (i) verifying whether or not there is a legal basis 
for identity check; (ii) if yes, explaining to the person why he/she is subject to ID checks; (iii) 
dealing with the person in a professional and polite way; and (iv) carrying out a self-assessment 
of the ID control.   

2. Virtual reality training simulating real-life situations, used to train at least 2,000 officers928  

3. Group discussion about the decisions made in the virtual reality training. Usually, the feedbacks 
are considered useful because the training does not aim to give orders to police agents, but to 
provide support to them929. 

 

Pitfalls/implementation challenges: 

A stakeholder interviewed stressed that training on racial bias and profiling should be done in a 

non-judgmental way; otherwise, police officers might not embrace different perspectives and 

it might not lead to changes in practice930. Moreover, training should not be the only meas-

ure to address this issue. Other awareness raising activities for police officers, follow-up on the 

training and changes in the institutional structure and practices are needed for effective imple-

mentation of what the police officers learnt931. Equinet also considers that, although training can 

be useful in setting basic standards, there is little evidence showing that training changes 

officers’ behaviour or institutional practices leading racial/ethnic profiling. This enhances 

the need for combining training with longer-term initiatives, including leadership, strong policies 

on racial/ethnic profiling and monitoring of police actions932. A Workshop participant had similar 

opinion, stating that, while training can have some results, lessons learnt from the US prove 

that anti-bias training alone does not necessarily lead to shift in the police’s behaviour. Hence, 

                                                 
924 Interview with a police officer from Italy, held on 25 February 2022. 
925 FRA (2018), Preventing unlawful profiling today and in the future: a guide. 
926 Interview with a police officer from Italy, held on 25 February 2022. 
927 Interview with a police officer from the Netherlands, held on 31 March 2022. 
928 The Bulletin (2021), Antwerp police trained using virtual reality to prevent profiling. 
929 Interview with a police officer from the Netherlands, held on 29 March 2022. Presentation of the training is availa-

ble at: https://vimeo.com/586728895/1a433e6949. 
930 Interview with a police officer from the Netherlands, held on 31 March 2022. 
931 Interview with a police officer from the Netherlands, held on 31 March 2022. 
932 Equinet (2019), Equality bodies countering ethnic profiling. 

https://www.thebulletin.be/antwerp-police-trained-using-virtual-reality-prevent-profiling
https://vimeo.com/586728895/1a433e6949
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the approach towards policing, the mandate of the police and the tools used by them should also 

be changed933.  

In countries where police zones/forces have a high degree of autonomy (e.g., Belgium, 

the UK), the approach in terms of training, organisation, priorities, etc. is determined per 

zone/force. This was pointed out by sources as a challenge, because the training and priorities 

are not uniform throughout the country, and police officers have different levels of education934. 

Elaboration of guidelines / codes of practice for the police 

At EU-level, there is no code of police ethics or code of practice for the police. The European 

Parliament asked the Commission to ‘create an independent expert group tasked with developing 

an EU Code of Police Ethics that provides a set of principles and guidelines for the objectives, 

performance, oversight and control of the police in democratic societies’935, similarly to the 2001 

Council of Europe Code of Police Ethics936. Such a Code can also ‘help police actors in their 

daily work to properly enforce the prohibition on racism, discrimination and ethnic profiling’937.  

FRA calls on the Member States to develop specific, practical and ready-to-use guides to 

ensure that police officers do not engage in racial profiling in the framework of their mandate. 

In FRA’s view, such guidance can be attached to relevant legislation, included in standard oper-

ating procedures or codes of conduct for the police, or delivered regularly by senior officers938.  

Guidelines for the police specifically prohibiting ethnic or racial profiling have been indicated as 

good practices in the UK and the Netherlands. These are described in the Box below: 

Box 44: Good practice examples of guidelines for the police prohibiting ethnic or racial profil-
ing 

Good practice examples of guidelines for the police prohibiting ethnic or racial profiling 

UK (England and Wales): Code A of the Police and Criminal Evidence Act (PACE) Act 1984, 
revised in 2015, regulates the exercise by police officers of statutory powers to search a person or a 
vehicle without first making an arrest939. The officers must have reasonable grounds to believe that the 
person is in possession of stolen or prohibited item/property. The suspicion must be genuine and objec-
tive, based on facts, information and/or intelligence that relate to the likelihood of finding the item in 
question. The powers to stop and search must be exercised fairly, responsibly, with respect for the 
persons searched and without discrimination940. The Code states that personal factors (i.e., physical 

appearance with regards to protected characteristics, such as race or religion; or generalisations or 
stereotypical images that certain groups or categories of people are more likely to be involved in criminal 
activity) can never support reasonable grounds for suspicion. This code of practice must be readily avail-
able at all police stations for consultation by police officers, police staff, detained persons and members 
of the public941. 

                                                 
933 Information obtained via the Consultation Workshop, held on 17 May 2022; Her Majesty’s Inspectorate of Constab-

ulary and Fire and Rescue Service (2021), Disproportionate use of police powers A spotlight on stop and search 
and the use of force. 

934 Interview with a research organisation in Belgium, held on 15 February 2022. 
935 Guittet, E.-P., Vavoula, N., Tsoukala, A., Baylis, M. (2022), Democratic Oversight of the Police, Study requested by 

the LIBE Committee, European Parliament 
936 European Code of Police Ethics was established by Recommendation Rec(2001)10, adopted by the Committee of 

Ministers of the Council of Europe on 19 September 2001. 
937 Guittet, E.-P., Vavoula, N., Tsoukala, A., Baylis, M. (2022), Democratic Oversight of the Police. 
938 FRA (2018), Being Black in the EU, p.11; FRA (2018), Preventing unlawful profiling today and in the future: a 

guide, p.60. 
939 UK Government, Guidance, Police and Criminal Evidence Act 1984 (PACE) codes of practice. 
940 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
941 UK, PACE Code A 2015, Code of practice for statutory powers of stop and search and requirements to record public 

encounters by police officers and staff. 

https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://rm.coe.int/16805e297e
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.gov.uk/guidance/police-and-criminal-evidence-act-1984-pace-codes-of-practice
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.gov.uk/government/publications/pace-code-a-2015
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Good practice examples of guidelines for the police prohibiting ethnic or racial profiling 

The College of Policing in the United Kingdom (the professional body for policing) has developed Au-
thorised Professional Practice (APP) guidance covering various aspects of police work942. There is 
an APP on stop and search, which explains what a stop and search is, why it is important to use these 
powers correctly, and the characteristics of lawful and effective stop and searches (fairness, legality, 
professionalism and transparency)943. This APP deals with the powers governed by Code A of PACE de-
scribed above944. 

As a potential impact of the above good practices, the number of stop and search encounters in 
England and Wales has decreased from a historic high of 1.2 million in 2010-2011 to a low of 280 000 
in 2017-2018, and since then, steadily increasing to 558 973 in 2019-2020945. However, stop and search 
powers are still disproportionately used on Black, Asian and minority ethnic people (see below under 
pitfalls/implementation challenges). 

Netherlands: in 2017 the Dutch police developed a code of practice946 together with civil society 
organisations, which describes the four principles of a professional stop:  

1. A legitimate and justifiable selection of persons: selection should be made fairly, based on be-
haviour, facts and circumstances. This increases the chance to catch the perpetrator and to 
prevent unnecessary checks. Distinguishing on the basis of external features, such as skin colour, 
origin or religion is only permitted if there is an objective justification for doing so. 

2. Explanation of the reason behind the stop and search: transparency and good explanation re-
duces the impact of the check on the person and ensures greater understanding and cooperation.  

3. Use of professional communication and treating the person respectfully: this leads to obtaining 

more information and willingness of the person to cooperate.  

4. Officers to reflect on their practices and provide feedback to each other: this increases individual 
and team professionalism, and strengthens the citizens’ trust in the police. 

To implement this last step, the police in Amsterdam have developed a bottom-up approach: field officers 
(ambassadors) are involved in the teams and are assisted by their leaders and trainers. According to an 

officer from the Amsterdam police force, only a few police officers are assigned as ambassadors but 

usually there are volunteers for spoke persons of the team who also train the other members of the 
team. In five years of implementation, this has proved to be very effective, as there is much more group 
reflection than before. However, more time is needed for the evaluation of the practice’s results and 
potential for change947. 

In addition to the aforementioned code of practice prepared by the police, in 2021 the Dutch equality 
body developed a human rights’ assessment framework for risk profiles948 and a decision tree 
for determining whether ethnic profiling is allowed or not949. This assessment framework offers guidelines 

for screening and assessing a risk profile for discrimination. It contains a minimum standard that gov-
ernment agencies, including police, tax authorities and municipalities, must at least adhere to 
when drawing up and deploying a risk profile. According to the equality body, it is of the utmost im-
portance not to use a risk profile based solely or predominantly on ethnicity, origin or nationality. The 
use of these characteristics is permitted in very exceptional cases and proof of this necessity must be 
indisputable950. 

 

                                                 
942 College of Policing, APP (authorised professional practice). 
943 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.73. 
944 College of Policing (2016), Stop and search Authorised Professional Practice. 
945 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
946 Dutch Police (2017), Proactive monitoring framework (Handelingskader proactief controleren). 
947 Interview with a police officer from the Netherlands, held on 31 March 2022. 
948 College voor de Rechten van de Mens (2021), Discriminatie door risicoprofielen - Een mensenrechtelijk toetsingska-

der.pdf 
949 College voor de Rechten van de Mens (2021), Discriminatie door risicoprofielen - Beslisboom.pdf 
950 College voor de Rechten van de Mens (2021), Discriminatie door risicoprofielen - Een mensenrechtelijk toetsingska-

der. 

https://www.college.police.uk/app
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://publicaties.mensenrechten.nl/file/97f10f70-7baf-499b-b98b-fbe28beb3b4b.pdf
https://publicaties.mensenrechten.nl/file/97f10f70-7baf-499b-b98b-fbe28beb3b4b.pdf
https://publicaties.mensenrechten.nl/file/5e028a92-e045-400e-93fa-8a98b1cf1729.pdf
https://mensenrechten.nl/en/publicatie/61a734e65d726f72c45f9dce
https://mensenrechten.nl/en/publicatie/61a734e65d726f72c45f9dce
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Pitfalls/implementation challenges:  

In England and Wales, despite numbers being lower than in 2010-2011, the disproportionate 

use of stop and search powers on Black, Asian and Minority Ethnic people, and Black people 

in particular, has increased. More specifically, in 2019-2020, Black, Asian and minority ethnic 

people were 4.1 times more likely to be stopped and searched than white people, and particularly 

for Black people, this was 8.9 times more likely. In some forces, the likelihood is even much 

higher951. A 2021 report of the police inspectorate states that most forces cannot adequately 

explain why there is disproportionality in the way the powers are used952. Other sources953 indi-

cate that this disproportionality is due to the fact that British law provides the police with other 

legal powers to carry out stops that do not require reasonable suspicion that a person is or might 

be involved in the commission of any offence. This is the case in searches made under section 

60 of the Criminal Justice and Public Order Act 1994, power that is 18 times more likely to be 

used against Black people in England and Wales than against white people954. This confirms 

previous findings that police officers rely more on stereotypes when given more discretion to 

conduct stops, and this leads to discrimination955. 

In the Netherlands, the guidelines/codes of practice described above are quite recent; there-

fore, no publicly available evaluation has been identified on their effectiveness or on challenges 

in their implementation.  

Recording stop and search actions of the police and monitoring 

Recording the stop and search activities of the police can promote openness and accountability. 

This can be done by filling in paper forms, or via new technologies. According to FRA, the stop 

and search forms can help officials to reflect on whether the stops they make are based on 

reasonable grounds and allow senior officials to monitor possible discriminatory stop and search 

practices by individual officials956. Although sometimes seen as burdensome, the forms also pro-

vide data that can be used to determine whether stops are lawful957. The use of stop and search 

forms were pointed out as good practice in the UK and Spain. These are described in the Box 

below. 

Box 45: Good practice examples for recording stop and search  

Good practice examples for recording stop and search 

UK (England and Wales): Code A of PACE described in the box above requires police officers to record 
the search. This must include information on self-defined ethnicity of the person stopped and searched, 
and if different, the ethnicity as perceived by the officer making the search; date, time and place the 
person or vehicle was searched; the object/s that officers were looking for; the legal power or authority 

                                                 
951 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. Other sources state that Black people are 40 times 
more likely to be stopped under the Criminal Justice and Public Order Act 1994. See Etienne, M. (2020), ‘Policing 
during the pandemic: an insight into racism in the UK’, Open Democracy; The Guardian (2019), Black people ‘40 
times more likely’ to be stopped and searched in UK. 

952 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 
powers A spotlight on stop and search and the use of force. 

953 Etienne, M. (2020), ‘Policing during the pandemic: an insight into racism in the UK’, Open Democracy; Open Soci-
ety Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices. 

954 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 
powers A spotlight on stop and search and the use of force. Other sources state that Black people are 40 times 
more likely to be stopped under the Criminal Justice and Public Order Act 1994. See Etienne, M. (2020), ‘Policing 
during the pandemic: an insight into racism in the UK’, Open Democracy; The Guardian (2019), Black people ‘40 
times more likely’ to be stopped and searched in UK. 

955 Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices. 
956 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.75. 
957 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.75. 

https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.opendemocracy.net/en/openjustice/policing-during-pandemic-insight-racism-uk/
https://www.opendemocracy.net/en/openjustice/policing-during-pandemic-insight-racism-uk/
https://www.theguardian.com/law/2019/may/04/stop-and-search-new-row-racial-bias
https://www.theguardian.com/law/2019/may/04/stop-and-search-new-row-racial-bias
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.opendemocracy.net/en/openjustice/policing-during-pandemic-insight-racism-uk/
https://www.justiceinitiative.org/uploads/449dcf75-c97e-432c-8fd2-f7a884057d48/reducing-ep-in-EU-12172012_0.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.opendemocracy.net/en/openjustice/policing-during-pandemic-insight-racism-uk/
https://www.opendemocracy.net/en/openjustice/policing-during-pandemic-insight-racism-uk/
https://www.theguardian.com/law/2019/may/04/stop-and-search-new-row-racial-bias
https://www.theguardian.com/law/2019/may/04/stop-and-search-new-row-racial-bias
https://www.justiceinitiative.org/uploads/449dcf75-c97e-432c-8fd2-f7a884057d48/reducing-ep-in-EU-12172012_0.pdf
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used; the grounds for suspicion and the identity of the officer carrying out the search. There is no re-
quirement to record the name, address and date of birth of the person stopped and searched, and the 
person should not be asked and is under no obligation to provide this information for the purpose of 
completing the record958.  

Some police forces in the UK use paper forms to record stop and searches959, while others are increas-
ingly using technologies such as mobile phone apps, radio-based systems, mobile data terminals 

or laptops. For instance, in 2014 the West Midlands Police adopted an ‘eSearch’ system which is based 
on a call between the field officer and a member of staff in the Contact Centre. The details of the stop 
and search are thus immediately recorded in a database and can be accessed and monitored both inter-
nally and externally. To make the recording quicker and more efficient, in 2017 the same police force 
lunched a new mobile app which allows officers to record the details in their smart phones, without the 
need to call the Contact Centre960. Most forces in the UK also provide body-worn video cameras to their 
officers; however, these are rarely reviewed as part of their internal monitoring and external scrutiny of 

stop and search961. 

Spain: over the past decade, some Spanish police forces tried to undertake reforms designed to improve 
the fairness of identity checks and searches, in particular in relation to minority ethnic groups. The first 
reform effort was through the Strategies for Effective Policing and Search (STEPSS) project implemented 
in 2007-2008 by the Fuenlabrada Municipal Police, the Girona Municipal Police, and the Mossos d’Es-
quadra police division in Girona (as well as in selected police forces in Hungary and Bulgaria). The second 
large-scale reform took place through the project Programme for Effective Police Identification (Programa 

para la Identificación Policial Eficaz - PIPE), which was implemented by the municipal police agencies of 
Castellón and Pedrezuela in 2012 and 2013 (and in two more agencies in 2016)962. 

Taking forward the idea of the British police to fill out a form on each stop and search, the STEPSS 
project developed a methodology to monitor identity checks, stop and searches carried out by 
police officers through a form. This form had to be completed by police officers every time they decided 
to stop someone. The form included, among others, information on nationality; name of the police of-

ficer; the time, date and place of the stop; the reasons for the stop; the legal framework; and the 

obligations of the police agents. The data obtained could then be used to monitor discrimination by police 
officers. Other activities such as information campaigns and outreach to civil society and minority com-
munities were also carried out963. The PIPE project replicated the STEPPS principles and aimed to improve 
police procedures concerning the identification of people in public places, in order to maximise the ef-
fectiveness of these identifications while preventing racial or ethnic bias964.   

According to OSJI’s evaluation, the reforms undertaken by the five police agencies in the STEPPS and 

PIPE projects were successful, as in most sites, rates of stops and of searches declined during the 
six months of the pilot study, because officers became more selective in their use of these tactics. At the 
same time, the levels of disproportionality in stops were also reduced. The positive benefits of 
reforms were sustained, since in Fuenlabrada the tools were used even after the finalisation of the 
STEPPS project in 2008965. Moreover, according to data published on the European Commission’s website 
on the results of the STEPPS project in Fuenlabrada, ‘over the six months of data gathering, the police 
in Fuenlabrada reduced the disproportionally in the rate at which they were stopping all persons of 

immigrant origin. They achieved a dramatic decrease in stops of Moroccans from 9.6 times more often 

                                                 
958 UK, PACE Code A 2015. 
959 A stop and search form used by West Midlands Police in the United Kingdom is replicated on page 77 of the FRA 

study on Preventing unlawful profiling today and in the future: a guide. This study also provides indications for how 
a stop and search form should be designed in order to be useful and effective (see pp.75-76). 

960 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.77. 
961 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
962 Open Society Foundations (2015), Fair and Effective Police Stops Lessons in Reform from Five Spanish Police Agen-

cies, Technical Report; Open Society Justice Initiative (2020), Toolkit for the analysis if police identifications. A 
practical guide to the analysis of police stop data. 

963 European Commission, Strategies for Effective Police Stop and Search (STEPSS) in Fuenlabrada. 
964 NET-Kard Project (2014), Practical guide for police services to prevent discrimination against the Roma communi-

ties. 
965 Open Society Foundations (2015), Fair and Effective Police Stops Lessons in Reform from Five Spanish Police Agen-

cies, Technical Report. 

https://www.gov.uk/government/publications/pace-code-a-2015
https://fra.europa.eu/en/publication/2018/preventing-unlawful-profiling-today-and-future-guide#:~:text=This%20guide%20explains%20what%20profiling,effective%20policing%20and%20border%20management.
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
https://www.justiceinitiative.org/uploads/e453fbec-f116-4c85-b7e4-771fdd4c5dff/toolkit-for-the-analysis-of-police-identifications-20200302.pdf
https://ec.europa.eu/migrant-integration/integration-practice/strategies-effective-police-stop-and-search-stepss-fuenlabrada_en
https://ec.europa.eu/justice/discrimination/files/roma_police_guide_en.pdf
https://ec.europa.eu/justice/discrimination/files/roma_police_guide_en.pdf
https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
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than Spaniards in the beginning of the project to a ratio of 3.4 at the end. Furthermore, the rate at which 
officers conducted stops overall fell by well over half, while the percentage of their stops that produced 
positive outcomes increased by nearly three times. Other good results were the new relationships of the 
police with communities they had not previously contacted, with benefits beyond monitoring the stop 
data’966. 

OSJI recommends other police forces in Spain and police throughout Europe to consider undertaking 

similar reforms967. According to a Spanish police officer, the principles of the STEPPS project were rep-
licated in the Netherlands (Amsterdam and Rotterdam) and Austria as well, but mostly the Dutch police 
have made progress968. 

 

Pitfalls/implementation challenges 

In Spain, according to a police officer interviewed969, the STEPPS and PIPE projects are good 

practices in so far as they aim to evaluate the incidence of racial profiling. The use of stop and 

search forms is good for identifying and evaluating the problem (racial/ethnic profiling), but it 

does not solve it. Hence, the interviewee suggested as a solution awareness raising training for 

the police on their own biases, and changes to the system, making sure that the main respon-

sibility of the police is protection of citizens instead of surveillance. Further approach suggested 

is community policing (see below). 

The STEPPS and PIPE projects are no longer implemented in Spain, as during the COVID-19 

pandemic, the police were dealing with issues related to the pandemic and had no time to focus 

on filling in the forms. Furthermore, after the adoption of the GDPR, the administrations are 

afraid of creating databases containing data on nationality. In addition, in the interviewee’s view, 

in Spain there is no social demand to control the issue of racial profiling by the police, with the 

exception of some NGOs that push for change970. 

OSJI’s evaluation of the five Spanish police agencies undertaking the STEPPS and PIPE projects 

showed that reforms for fair and effective police stops are challenging: ‘they involve a con-

siderable amount of work, demand skills and expertise not always present in police agencies, 

and require a commitment to meaningful partnerships between police and community members’, 

as well as ‘senior leaders committed to reform, a high level of perseverance, and a detailed grasp 

of reform principles’971. 

In the UK, the 2021 Police Inspectorate’s reported on stop and search disproportionality rates 

between Black, Asian and Minority Ethnic people on the one hand, and white people on the other 

hand. The report considers that failing to record some ethnicity data may be one of the 

reasons for this disproportionality. The report found that too many stop and search records do 

not include details of the ethnicity of the person searched. For instance, in 2019-2020, 17 % of 

all records show the ethnicity as ‘not stated’, ranging in the police forces from 2 % to 34 %. 

Furthermore, some forces monitor only self-defined ethnicity, but not also officer-defined eth-

nicity. The report points out that recording ethnicity is important because ‘without a complete 

picture, police forces are not able to accurately understand the impact of stop and searches on 

                                                 
966 European Commission, Strategies for Effective Police Stop and Search (STEPSS) in Fuenlabrada. 
967 Open Society Foundations (2015), Fair and Effective Police Stops Lessons in Reform from Five Spanish Police Agen-

cies, Technical Report. 
968 Interview with a police officer from Spain, held on 29.03.2022. 
969 Interview with a police officer from Spain, held on 29.03.2022. 
970 Interview with a police officer from Spain, held on 29.03.2022. 
971 Open Society Foundations (2015), Fair and Effective Police Stops Lessons in Reform from Five Spanish Police Agen-

cies, Technical Report. 
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https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
https://www.justiceinitiative.org/uploads/0a37bb94-cf59-465e-9b4e-3c7fa22a81b5/fair-effective-police-stops-20160208.pdf
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different ethnic groups, meaning that decisions on whether to take action could be made on the 

basis of misleading information972.  

Reasonable grounds are not always recorded by the police officers either. From the review 

of a representative sample of 9 378 stop and search records from 2019, the Police Inspectorate 

estimated that in England and Wales, 81.7 % of stop and search records had reasonable grounds 

recorded, which was worse than in the 2017 review. This shows that there is not enough em-

phasis placed on ensuring that officers and their supervisors understand what constitutes rea-

sonable grounds and how to accurately record it. Moreover, while searches based on accurate 

and current intelligence or information are more likely to be effective, in the records reviewed, 

more searches were self-initiated (5 096; 55 %) than were motivated by third-party information 

(3 411; 37 %), and relatively few were intelligence-based (797; 9 %)973. 

Code A of PACE and the APP on stop and search also provides for effective supervision and 

monitoring, as well as public scrutiny. Each force should have an independent panel of commu-

nity members that reviews records about stop and search and the use of force. The 2021 Police 

Inspectorate’s report found that many means of monitoring, governance and external scru-

tiny were either ineffective or non-existent. In the majority of the forces inspected, reviewing 

body-worn video footages was not part of structured internal or external monitoring processes 

or regular debriefings with supervisors. Thus, these forces missed out on significant opportunities 

to learn from direct sources of information and to improve974. 

The use of body cameras has been introduced in some EU countries as well (e.g., Belgium, 

France and the Netherlands); however, these is no evidence that these are effective in re-

ducing ethnic profiling or police violence975. Sources state that in practice, these are rather used 

to protect the police officers, and not for monitoring stop and searches or other police activi-

ties976.  

When it comes to recording reasonable grounds for suspicion, problems were indicated in Fin-

land too. The Finnish Foreigners Act does not define what reasonable suspicion means and thus 

the police are not required to specify the grounds for the checks. This increases the risks 

of ethnic profiling in relation to the control of foreign nationals977. When the legal reform of 

internal immigration policing was undertaken in Finland in 2013-2015, the Minority Ombudsman 

and the Parliamentary Ombudsman suggested that the police should register the stops and iden-

tity checks, including the grounds for the check, but this suggestion was not taken into ac-

count978. 

                                                 
972 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
973 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
974 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
975 Contribution of a participant to the Workshop held on 17 May 2022. 
976 Commission Nationale Consultative des droits de l’Homme, ‘La lutte contre le racisme, l’antisémitisme et la xéno-

phobie, Année 2019, Focus le racisme anti-noirs, la lutte contre la haine en ligne’, p.300 ; EU level interview with 
the POL.STOPS network held on 15.03.2022 ; Interview with an NGO in the Netherlands, held on 22 February 
2022. In the Netherlands, police agents with bodycameras are free to decide which images they hold or delete. In 
Belgium, in a 2021 position paper, the League for Human Rights draws attention to the advantages and disad-
vantages of using bodycams by police forces, stating that there is no common framework or general guidelines, 
leaving it up to the different police areas to develop their own tools, protocols for use and system for further pro-
cessing of the images. See League for Human rights (2021), Note de position de la Ligue des Droits Humain ssur le 
recours aux bodycams par les forces de police. 

977 Keskinen S, Alemanji Aminkeng A, Himanen M, Kivijärvi A, Osazee U, Pöyhölä N & Rousku V (2018), The stopped – 
Ethnic profiling in Finland, SSKH Notat 2/2018, Helsinki: Helsingin yliopisto. 

978 Himanen M. (2022), An Ambiguous Ban on Ethnic Profiling. 
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https://www.cncdh.fr/fr/publications/rapport-2019-sur-la-lutte-contre-le-racisme-lantisemitisme-et-la-xenophobie
https://www.cncdh.fr/fr/publications/rapport-2019-sur-la-lutte-contre-le-racisme-lantisemitisme-et-la-xenophobie
https://policewatch.be/files/PW_analyse_bodycams_Vcourte.pdf
https://policewatch.be/files/PW_analyse_bodycams_Vcourte.pdf
http://www.profiling.fi/wp-content/uploads/2018/04/Pysay-tetyt_SUOM.pdf
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Data collected and recorded on stop and search through different forms should not be used for 

creating criminal records979. For example, in the Netherlands, police record certificates re-

quired for job applications include information on identity checks by the police. This has direct 

economic impact on ethnic minorities who are more often checked by the police, because people 

with such records might not be hired980. 

Community policing and outreach 

Community policing entails the police working with local residents, businesses and other groups 

in the community to reduce crime and the fear of crime, to address anti-social behaviour, and 

to boost community cohesion981. Community policing approaches can address ethnic profiling by 

supporting outreach to ethnic minority and immigrant communities, improving relationships, 

understanding, and service delivery. Community outreach can identify patterns and practices in 

law enforcement that create tensions; individuals who may engage in police-civilian interactions; 

and policing priorities and approaches with the support of the community, including alternatives 

to stop and search982. General understanding of the culture and customs of ethnic groups can 

help avoid misunderstandings and unintentional provocations983. 

FRA recommends Member States to ask CEPOL and FRA to assist them in developing guidance 

in community policing, as a means to offset the existing negative impact of racial profiling on 

trust in the police among members of ethnic minority groups984. Greater trust in the police should 

improve crime reporting rates and cooperation with the police in crime prevention and investi-

gation985. Several initiatives of community policing and community outreach already exist 

in the Member States, whose model could serve as a basis for such guidelines. The Box below 

describes some examples: 

Box 46: Good practice examples of community policing and outreach 

Good practice examples of community policing and outreach 

Belgium: several police zones have ‘neighbourhood officers’ (agent de quartier)986 and others are 
considering setting up such functions (such as Anderlecht)987. The aim is to strengthen trust towards the 

police and ensure security of the residents. A neighbourhood officer maintains close contact with the 
community/neighbourhood on a daily basis and has very specific, district-related tasks such as: checking 
address changes, supervise compliance with the general administrative police regulations, reporting in-
cidents in the neighbourhood, being present at local demonstrations, mediating conflicts, reporting prob-
lem situations, maintaining contacts with residents, organisations and other partners in the neighbour-
hood, participation in district and village affairs, etc. Thus, the officer acts as a mediator and is visibly 
present in the neighbourhood988. Community outreach can also be supported by the creation of local 

police divisions for establishing a partnership between the police and the local population. For instance, 
the Diversity Section in the Antwerp police was set up in response to high number of complaints in 
media about discrimination by Antwerp Police in the past. This Section built networks with different local 
communities and maintained access to them and plays the role of a mediator to earn the trust when 

                                                 
979 Interview with representatives of a research network in Belgium, held on 15 March 2022. 
980 Interview with a police officer from the Netherlands, held on 31 March 2022. 
981 FRA (2018), Second European Union Minorities and Discrimination Survey, Being Black in the EU, p.11.  
982 Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices, 

p.150. 
983 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 48. 
984 FRA (2018), Second European Union Minorities and Discrimination Survey, Being Black in the EU, p.11.  
985 Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices, 

p.150. 
986 See e.g. Namur Police; Des Houts-Pays Police; Antwerp Police. 
987 Interview with the Commune d ’Anderlecht in Belgium, held on 1 March 2022. 
988 See e.g. Antwerp police, Wat doet je wijkagent?  
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Good practice examples of community policing and outreach 

there is a complaint against the Police. It also reviews all complaints related to hate crimes, which helps 
to build trust with victims who know that their complaints are checked in a professional way989. 

Finland: community policing is a visible part of policing in Finland and aims to ensure that police officers 
are part of local communities, are known and trusted by local people. Community policing helps maintain 
interaction with local communities and makes police more aware of what is happening in the area. Finland 
has one of the highest confidence rates in the police in Europe, which according to an interviewee, 

shows that the police is undertaking a good work in relation to minorities990. In 2019 The Government 
adopted a new police strategy991, which shifted focus to preventive work. In practice, preventive 
police work means meeting with young people, working in suburban and peripheral regions and solving 
local problems together with other authorities, organisations and civil society organisations992. The Strat-
egy maintains the community policing functions of the police, but due to financial considerations, it 
envisages its reorganisation from smaller police departments where individual police officers used to 
work as village police officers or were responsible for a small number of residential blocks.  

Slovakia: the Slovak police employ ‘police specialists’ in often segregated and marginalised Roma 
communities. The appointment of police specialists was first introduced as a pilot project in 2006, after 
a survey of Roma people confirmed the need for such a function. These police professionals were spe-
cifically trained in understanding Roma culture and customs and in specific communication 
and problem-solving skills. Their tasks included participating in criminal investigations in the desig-
nated communities, assisting in the interrogation of Roma suspects, solving problems occurring within 
the community, and providing legal advice and assistance for the Roma in different areas of life. As the 

pilot project had positive feedback, the number of police specialists was increased in the following 
years993. 

 

Other ways of community outreach and collaboration were also highlighted as good practices 

such as police officers participating in different activities with children/young people 

from different backgrounds (e.g. in the Netherlands, playing football or organising group 

dialogues994, or workshops involving games, discussions and drama-based activities aiming at 

fostering dialogue and mutual understanding to improve perceptions and interactions between 

police and young people from ethnic communities995). 

Implementation challenges: 

Open Society Foundations recommends community policing through a geographical or neigh-

bourhood approach rather than an ethnically based approach. However, it draws attention to the 

fact that cooperation with law enforcement authorities is not always viewed favourably by all 

residents of a community, especially in communities where relations with the police are strained. 

Community outreach approaches have to be adapted to the needs of the ethnically diverse 

communities, considering language barriers or potential low level of literacy. It also has to be 

considered that it might be difficult to talk to local communities or to identify representatives 

who are accepted as a legitimate voice of the community996. Police officers need to have 

communication and problem-solving skills, which is often lacking. For instance, the Police 

Inspectorate in the UK found that in too many forces, officers and staff are not sufficiently trained 

in informal communication skills for everyday interactions. Training can help officials and staff 

                                                 
989 Interview with a police officer in Belgium, held on 29 March 2022. 
990 Interview with a police officer in Finland, held on 29 March 2022. 
991 Finnish Ministry of Interior (2019), Strategy on Police Preventive Work 2019-2023. 
992 Finnish Government (2018), New police strategy shifts focus to preventive work.  
993 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 15. 
994 Interview with a police officer from the Netherlands, held on 31 March 2022. 
995 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 15. 
996 Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices, 

p.147-50. 
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to learn the skills needed to build relationships and prevent encounters from turning into conflict 

or confrontation997. 

Ensuring diversity in the police forces 

There are some police forces in the Member States which appointed Roma contact points for the 

police (e.g., in Catalonia, Spain998) or employed Roma police assistants (e.g., in the Czech Re-

public999) to mediate between the community and the police. Other Member States introduced 

positive actions and allocated places to Roma in police schools (e.g., in Romania1000) or offered 

scholarships (e.g., in Hungary1001). Further Member States or certain police forces adopted re-

cruiting strategies (e.g., Finland1002), or undertook campaigns (e.g., Antwerp Police, Belgium1003) 

or launched calls on social media (e.g., Ireland1004). Positive impacts were reported from initia-

tives in which people with minority backgrounds were appointed/hired to act as liaison persons 

between the police and the communities for mediating or solving problems/conflicts and for 

improving communication/interaction between the two1005.  

Pitfalls/implementation challenges:  

A study in Belgium found that ‘even though some local diversity initiatives and policies exist, a 

comprehensive and well-integrated diversity plan is missing within the police organisation’1006. 

Research also found that in Belgium, police officers with a minority background do not perceive 

their role as a liaison between the police and the community, but they join the police because 

they want to become police officers1007. On the other hand, being of a minority background does 

not ensure that the person is free of prejudices against certain communities1008. A further issue 

signalled is that, despite recruitment, there are often no initiatives to keep the diverse workforce 

within the police (this is the case for example in the UK)1009. In 2022, a Police Race Action Plan 

was adopted in the UK (England and Wales), which provides for targeted recruitment of Black 

staff as part of a strategy1010. The Action Plan was criticised by the chair of an independent 

scrutiny board for the police plan, stating that Black police officers should not be expected 

to solve racism in forces. She added that, while retention, recruitment and promotion are 

always positive aims for diversifying workforces, it is not sufficient. It is more important to ex-

amine the actual culture of an organisation, i.e., whether there is institutional racism1011. There-

fore, diversifying police workforces should not be the only measure taken. Other measures, such 

                                                 
997 Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Service (2021), Disproportionate use of police 

powers A spotlight on stop and search and the use of force. 
998 NET-Kard Project (2014), ‘Practical guide for police services to prevent discrimination against the Roma communi-

ties’. 
999 Amnesty International (2016), ‘Police and Minority Groups’, Short paper series No. 3, p. 35. 
1000 APADOR-CH (2020), Unconscious bias and discrimination of Roma people in the criminal justice system, p.26. 
1001 OSCE (2010), Police and Roma and Sinti: Good Practices in Building Trust and Understanding. 
1002 Interview with a police officer in Finland, held on 29 March 2022. 
1003 The Diversity Section of the Antwerp Police organised the ‘We need you’ (Wij hebben je nodig) campaign to incen-

tivise greater diversity within the Antwerp Police force. 
1004 In 2022 there has been a social media call to try and recruit more diverse and minority members to the police 

force which would further legitimise and create trust between the police and these communities. 
1005 E.g., in Spain and the Czech Republic. 
1006 VUB (2021), ‘Final Report: Voicing Diversity’. 
1007 Interview with representatives of a research network in Belgium, held on 15 March 2022. 
1008 Interview with a police officer in Finland, held on 29 March 2022. 
1009 Contribution of a participant to the Workshop held on 17 May 2022. 
1010 College of Policing and the National Police Chiefs’ Council (2022), Police Race Action Plan. 
1011 The Guardian (2022, Not up to black officers to solve police racism, says barrister as plan launched. 

https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/disproportionate-use-of-police-powers-spotlight-on-stop-search-and-use-of-force.pdf
https://ec.europa.eu/justice/discrimination/files/roma_police_guide_en.pdf
https://ec.europa.eu/justice/discrimination/files/roma_police_guide_en.pdf
https://policehumanrightsresources.org/police-and-minority-groups
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as training on (unconscious) bias, guidelines/codes of practice prohibiting racial profiling, com-

munity policing, recording and monitoring police actions, etc. should be applied in a comprehen-

sive and systemic manner throughout the police forces in the Member States. 

Independent police complaints’ mechanisms 

Independent police complaints’ mechanisms play an important role in identifying and raising 

awareness of discriminatory law enforcement practices and in recommending specific remedies. 

Independent bodies are considered more effective than internal police control mechanisms be-

cause of their greater autonomy. It is of utmost importance that ethnic minorities are aware of 

and have access to such complaint bodies and the complaint procedure1012. Many Member States 

have set up independent police complaints authorities or assigned such functions to Ombudsmen 

or equality bodies1013. However, there are still several Member States that do not have such 

authorities, which ECRI considers a gap and recommends establishing a body which is independ-

ent of the police and prosecution authorities entrusted with the investigation of alleged cases of 

racial discrimination and misconduct by the police1014. 

Pitfalls/implementation challenges:  

The independence and transparency of certain police complaints authorities is contested1015. 

For instance, in Belgium, Comité P was created in 1991 as an external control body over the 

police and examines complaints from citizens, but it does not solve individual problems of com-

plainants in relation to the police1016. Instead, it looks into structural practices within the po-

lice1017. Complaints lodged with Comité P are transferred for investigation to the police zone 

where the complaint originated from, which, according to a research organisation interviewed, 

could affect the independence of the investigation1018. A police officer interviewed confirmed that 

such complaints are indeed sent back to the police district, but asserted that the complaints are 

investigated by the internal affairs department that is completely independent1019.  

4.2.2 Immigration enforcement (by border guards and customs authorities) 

Promoting fundamental rights in border guard training 

At EU level, the Common Core Curriculum for Border and Coast Guard Basic Training in the EU 

(CCC) is a tool promoting fundamental rights in border guards’ training. The CCC establishes the 

core learning standards on the operational level of border guarding in the EU Member States1020. 

The curriculum includes sections on non-discrimination and on ethnic profiling. The training strat-

egy highlights possible risks linked with racism, racial discrimination, xenophobia, Islamophobia 

when conducting profiling1021. To complement the CCC, Frontex developed a trainer’s manual 

with international organisations and universities1022. The manual provides a harmonised training 

to improve the knowledge and the skills of all EU border guards in the field of fundamental rights 

and international protection1023. It explicitly mentions profiling and establishes rules to avoid 

                                                 
1012 Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices. 
1013 For a list of independent police complaints authorities in Europe, see https://ipcan.org/fr/members. 
1014 E.g. in Romania. 
1015 See for example ENAR (2021), The sharp edge of violence: police brutality and community resistance of racialised 

groups. 
1016 IPCAN, Members, Committee P. Website available at https://comitep.be/index.html. 
1017 Interview with a police officer in Belgium, held on 29 March 2022. 
1018 Interview with a research institute in Belgium held on 15 February 2022.  
1019 Interview with a police officer in Belgium, held on 29 March 2022. 
1020 Common Core Curriculum for Border and Coast Guard Basic Training in the EU (2017), Changes booklet. 
1021 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.64. 
1022 Ibid. 
1023 Frontex (2013), Fundamental Rights Training for border guards, p.14. 
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discrimination. Nevertheless, there is no permanent mechanism to evaluate the effectiveness of 

the training1024. 

Public complaint mechanisms in border management 

Frontex established in 2016 an individual complaints mechanism to monitor the respect of fun-

damental rights in Frontex’s activities1025. According to the Regulation on the European Border 

and Coast Guard “any person who is directly affected by the actions of staff involved in a joint 

operation, pilot project, rapid border intervention, migration management support team deploy-

ment, return operation or return intervention and who considers him or herself to have been the 

subject of a breach of his or her fundamental rights due to those actions, or any party repre-

senting such a person, may submit a complaint in writing to the Agency”1026. The Frontex fun-

damental rights officer is responsible for handling complaints received by the agency and decides 

on its admissibility. Nevertheless, the mechanism was criticised as only individual complaints are 

allowed and therefore the Frontex complaint mechanism is not available to all stakeholders with 

a legitimate interest. Moreover, the requirement to submit complaints in writing can also be an 

obstacle which prevents the victims from activating the procedure when the abuse takes 

place1027. Another criticism is that the procedure largely relies on the discretionary power of 

internal bodies.  

At Member States level, most complaints are lodged with independent bodies or administrative 

courts. For Example, in France the Defender of Rights appears to be the main body processing 

complaints of mistreatment or unlawful treatment during border check1028. In Austria, Bulgaria, 

Greece, Romania, Slovakia and Spain the Ombudsman is also competent to receive complaints 

related to the violation of fundamental rights1029. However, border management authorities are 

also entitled to process complaints. According to FRA, the possibility to access public complaint 

mechanisms increases transparency and fosters mutual respect and relationships between bor-

der guards and citizens1030. An internal complaint mechanism from the UK is described in the 

Box below: 

Box 47: Good practice example of public complaint mechanism in border management 

Good practice example of public complaint mechanism in border management 

In the UK, the Central Allocation Hub of Manchester Airport provides a single point of contact for pas-

sengers who would like to make a complaint. Complaints can be filed by email, letter, phone or fax, or 
face-to-face 1031. The United Kingdom Border Force guidance gives possible ways of resolving complaints. 
Serious complaints are usually dealt with by the Professional Standards Unit. The guidance also includes 

                                                 
1024 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.64. 
1025 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.95. 
1026 Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September 2016, on the European 

Border and Coast Guard and amending Regulation (EU) 2016/399 of the European Parliament and of the Council 
and repealing Regulation (EC) No 863/2007 of the European Parliament and of the Council, Council Regulation (EC) 
No 2007/2004 and Council Decision 2005/267/EC. 

1027 Centre for European Policy Studies (CEPS) (2018), Complaint mechanisms in border management and expulsion 
operations in Europe, p.32. 

1028 FRA (2014), Fundamental rights at airports: border checks at five international airports in the European Union, 
p.14. 

1029 CEPS (2018), Complaint mechanisms in border management and expulsion operations in Europe, p.55. 
1030 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.94. 
1031 FRA (2018), Preventing unlawful profiling today and in the future: a guide, p.94. 
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a formula test for determining signs of potential discrimination, which would constitute serious miscon-

duct1032. When there is strong evidence that the passenger’s treatment can be explained by racist atti-
tude, the case is usually referred for local resolution1033. According to FRA, the Manchester Airport ex-

ample sets a good practice as it illustrates how an internal complaint mechanism can work1034.  

4.2.3 Judicial system 

Use of AI software in criminal law decision making 

According to Equinet, monitoring government initiatives on AI and identifying opportunities for 

engagement is important to ensure that the principles of equality and non-discrimination are 

fully considered. At Member State level, there are examples of independent oversight from 

equality bodies. For example, in Slovenia, the Advocate for Equality is currently monitoring the 

development of an experimental software using AI in criminal law decision making. The software 

should be able to support judges by providing them with suggestions on sentencing decisions 

and excluding all data that could entail prejudices or prohibited discriminatory parameters, thus 

blocking the algorithm to use such data1035.  The Slovenian example illustrates the control and 

independent oversight of AI-technology in use by judicial authorities and stresses the importance 

of safeguards against the misuse of such technologies.  

Training of judges and prosecutors on equality and non-discrimination 

At Member State level, training of judges and prosecutors on equality and non-discrimination 

were indicated as good practices. For example, in France, the National School of Magistrates had 

introduced a 6-day training on the fight against discrimination1036. Similarly, in Poland, judges 

and prosecutors receive training on human rights and anti-discrimination from the National 

School for Prosecutors1037.  In Greece, the National School of Judges included lessons on racism 

and xenophobia in its curriculum targeting judges and prosecutors1038. In Spain, officials from 

the judiciary are trained in tackling discrimination in public institutions. Prosecutors from the 

Prosecutor General’s office are also trained on an annual basis on hate crimes and racial dis-

crimination. In Romania, the National Institute for Magistracy (Institutul National al Magistraturii 

- INM) started in 2016 a collaboration with the equality body as part of the continuous profes-

sional training for magistrates1039. Moreover, the INM is currently implementing a project on 

“Capacity building and strengthening of the judiciary” (2019-2022), which includes specific train-

ings on the situation of Roma people in the criminal justice system1040. 

Training for magistrates guarantees a general understanding on fundamental rights and how to 

deal with discrimination cases. It equips them with the necessary skills for examining discrimi-

nation cases and better understanding the principle of equality and non-discrimination.  

                                                 
1032 FRA (2014), Fundamental rights at airports: border checks at five international airports in the European Union, 

p.14. 
1033 Ibid. 
1034 FRA (2014), Fundamental rights at airports: border checks at five international airports in the European Union, 

p.75. 
1035 Equinet: Regulating For An Equal AI: A New Role For Equality Bodies. A Good Practice Guide, p. 2. 
1036 Commission Nationale Consultative des droits de l’Homme (2019), La lutte contre le racisme, l’antisémitisme et la 

xénophobie, Année 2019, Focus le racisme anti-noirs, la lutte contre la haine, p.295. 
1037 See for example: https://www.gov.pl/web/prokuratura-krajowa/szkolenie-dla-prokuratorow-i-sedziow-na-temat-

ochrony-praw-czlowieka-1. 
1038 ECRI (2018), ECRI conclusions on the implementation of the recommendations in respect of Greece subject to in-

terim follow-up. 
1039 APADOR-CH (2020), Unconscious bias and discrimination of Roma people in the criminal justice system.  
1040 Ibid. 
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Guidance for public prosecution offices in dealing with anti-discrimination 

cases/hate crimes 

At EU level, the European Commission via the High-level group on combating racism, xenophobia 

and other forms of intolerance, intends to ‘support Member States in preventing discriminatory 

attitudes developing the necessary skills for investigation and prosecution against hate crimes 

and ensuring a fair and adequate treatment of victims’1041.  

At Member State level, the development of guidance for public prosecution offices in dealing with 

anti-discrimination cases and hate crimes can promote and support the development of the nec-

essary skills for investigating and prosecuting hate crimes and building networks for combatting 

discrimination. Examples are described in the Box below: 

Box 48: Good practices examples of guidance for public prosecution offices in dealing with 
anti-discrimination cases/hate crimes 

Good practices examples of guidance for public prosecution offices in dealing with anti-dis-
crimination cases/hate crimes 

France: a circular from the Ministry of Justice introducing the creation, in each District Attorney’s 
office, of a department against discrimination was distributed on 11 July 20071042.  Each head of the 

public prosecutor's offices should designate a referral magistrate, responsible for leading the Anti-dis-
crimination Department and conducting criminal policy in this area. This magistrate should personally be 
involved, by going on site, as close as possible to the populations concerned. The objective of the Anti-
discrimination Department is to explain the action and functioning of justice in the field of combatting 
racism and discrimination, to draw up a regular inventory of the situation in the jurisdiction and of the 
cases referred to the public prosecutor1043. 

The action of the Departments and the referring magistrates has been considered particularly successful 

in the area of prevention and awareness-raising, as reflected in the drafting and distribution of 

reporting forms to associative partners, the setting up of information brochures or meetings with the 
general public or targeted populations, the organisation of situational testing operations or awareness-
raising actions for professional audiences and the definition of common guidelines with other institutional 
actors. Local associations are widely invited to work with the anti-discrimination Departments chaired by 
the public prosecutor. In this respect and according to the French Defender of Rights, these Departments 
are a rare opportunity to meet with associations in the field1044. The Ministry of Justice highlighted that 

training sessions are also organised, particularly for elected officials and local government employees. 
Based on the Ministry of Justice’s evaluation, the public prosecutors' offices emphasise the importance 
of training for those involved in the fight against discrimination, particularly investigators1045. 

Another Circular from the Ministry of Justice was distributed in 2019 and provides guidance and 
instructions to public prosecutors to deal with anti-discrimination cases, both civil and criminal 
cases. The Circular calls for a particular vigilance regarding all types of racist offenses. It also addresses 

offenses committed via the Internet. Regarding civil remedies, the Ministry of Justice instructs public 
prosecutors not to hesitate to take advantage of civil summary proceedings to quickly order a host or an 
Internet service provider to block access to a site or pages containing hate speech. The Circular also 

notes that the Government prefers to focus on education when the perpetrator has no criminal record. 
The Circular requires public prosecutor to remain active in committees fighting racism and to provide 
information to the elected officials for the files having caused a local impact. It also instructs to use the 
investigative power of the French Defender of Rights. The Circular is expected to draw the attention of 

the magistrates of the public prosecutor's office to the actions required when a discrimination offense is 
committed. It should enhance the awareness of the magistrates and ensure that investigators are famil-
iar with the specificities of these procedures.   

                                                 
1041 European Commission (2020), EU anti-racism action plan 2020-2025, COM(2020) 565 final. 
1042 Ministre de la Justice, Circulaire 11 juillet 2007, Lutte contre les discriminations. 
1043 Ministre de la Justice, Circulaire 11 juillet 2007, Lutte contre les discriminations. 
1044 Défenseur des Droits (2013), Contribution du Défenseur des droits à l’Examen Périodique Universel devant le Con-

seil des droits de l’Homme des Nations unies. 
1045 Ministère de la Justice (2020), Contribution du Ministère de la justice au rapport 2020 de la CNCDH sur la lutte 

contre le racisme, l’antisémitisme et la xénophobie, p.25. 
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Good practices examples of guidance for public prosecution offices in dealing with anti-dis-

crimination cases/hate crimes 

Bulgaria: A methodological guide for prosecutors working on criminal investigations of crimes with dis-
crimination motive was developed in 2013 by the Bulgarian Supreme Prosecutor’s Office of Cassation. 
Although the guide is not mandatory, it intended to provide a list of good practices and criteria for 
recognising hate-crimes1046. Its main purpose is to increase the knowledge and awareness of the inves-
tigation and prosecution authorities on hate-crime issues.  As highlighted by the ODIHR, the guidelines 

also provide a good basis to explain indicators designed to recognise, verify and prove the presence of 
discrimination motive1047. 

Pitfalls/implementation challenges:  

The effectiveness of the Circular from 11 July 2007 for the creation of anti-discrimination departments within 

prosecution offices was criticised by the National Consultative Commission for Human Rights (CNCDH) de-

ploring the disappointing results in terms of the implementation, in particular regarding the training and coop-

eration with local partners. The CNCDH highlights that only few magistrates have been trained and that this 

lack of specific expertise has not been compensated for by the establishment of close links with the relevant 

associations1048. 

4.2.4 Contacts with the public administration beyond the scope of the RED 

At Member State level, in some places (e.g. Lublin, Poland or in Portugal1049) measures have 

been taken during the COVID-19 pandemic to ensure that vulnerable groups lacking legal doc-

uments can have access to certain public services. However, no information could be identified 

whether these measures are still in place or policies have been changed to provide vulnerable 

groups with legal documents permanently.  

A good practice for reducing bureaucracy and potential discriminatory treatment by officials of 

the different immigration services was highlighted by national stakeholders interviewed as part 

of this study1050. More specifically, in Helsinki, Finland, immigration services are concentrated in 

one unit of the municipality in charge of informing minorities on their rights. The Immigration 

Unit is in charge of helping refugees with their integration process by proposing guidance, advi-

sory services and carrying out initial review.  

Pitfalls/implementation challenges:  

A potential pitfall was reported from Italy, where the legislation prohibits discrimination of a 

foreign citizen by public officials in the exercise of their functions1051, due to their status as 

foreigners or belonging to a certain race, religion, ethnicity or nationality. However, this prohi-

bition lacks implementation. There is also a lack of hierarchical control over public employees 

who, in the view of an interviewee1052, have ‘excessive discretion’ to act; thus, abuses of power 

by the public administration (including discrimination for instance during request of identity card 

or domicile, registration of a birth or a marriage) are not sanctioned1053. Inclusion of specialised 

                                                 
1046 Bulgaria, Interview with the General Prosecutor's Office, 10 February 2022. 
1047 OSCE (2018), Manual on joint crime training for police and prosecutors, Intended for use in Bulgaria. 
1048 Medard, R. (2015), La CNCDH esquisse un clair-obscur de l’investissement des pouvoirs publics dans la lutte 

contre le racism. 
1049 CoE (2020), Directorate of Anti-Discrimination, The anti-discrimination, diversity and inclusion dimensions of the 

response to Covid-19, Introductory Note prepared by the Secretariat of the Steering Committee on Anti-discrimina-
tion, Diversity and Inclusion (CDADI), p. 4. 

1050 Finland, Interview with the city of Helsinki, held on 17 February 2022. 
1051 Article 43 of the Consolidated Immigration Act (Legislative Decree 286/1998). 
1052 Representing an Italian NGO. 
1053 Interview with an Italian NGO, 22 February 2022. 

https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
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officers on racial/ethnic discrimination in each public office was suggested as a possible solu-

tion/good practice, with the specific task of monitoring the work of the office, detecting any 

discrimination and reporting to the head of the office. This could potentially address structural 

discrimination in the public administration as well1054. 

4.2.5 Housing matters potentially outside the scope of the RED  

At EU level, the European Commission noted in the EU anti-racism action plan for 2020-2025 

that local initiatives, such as the International Urban Cooperation (IUC) programme or the Cov-

enant of Mayors for Climate and Energy, can promote social inclusion through areas such as 

tackling energy poverty or access to decent housing and serve as platforms for further develop-

ing city-level action to promote racial equality1055. The International Urban and Regional Coop-

eration 2021-2024 will focus on three thematic networks, among which: Urban and Regional 

Renewal and social cohesion, including subthemes as urban poverty, deprived neighbourhoods, 

housing. Furthermore, the Commission intends to support vulnerable households, social and 

affordable housing under the Renovation Wave initiative. One of the key principles is ‘Afforda-

bility, making energy-performing and sustainable buildings widely available, in particular for 

medium and lower-income households and vulnerable people and areas’1056. In 2015, the Euro-

pean Commission issued a Guidance for Member States on the use of European Structural 

and Investment Funds in tackling educational and spatial segregation. The aim of the 

guidance is to assist the relevant public administration bodies of Member States, and in particular 

managing authorities, in effectively designing and implementing the investments to address, 

among others, the housing needs of marginalised communities (e.g., marginalised Roma, mi-

grants and other socially disadvantaged groups), financed by the ESI Funds in the 2014-2020 

period1057. 

At international level, the European Committee of Social Rights (ECSR) within the European 

Council has stressed the importance of setting up procedures to limit the risk of evictions. The 

UN Committee on Economic, Social and Cultural Rights in General Comment No.7 on right to 

adequate housing  developed a number of procedural safeguards against forced evictions, in-

cluding: the consultation with those affected by the eviction; providing a reasonable notice pe-

riod; access to legal remedies; and alternative housing that does not result in further segregation 

and compensation for the losses. Furthermore, these procedural safeguards should ensure that 

evictions are not carried out at night or during the winter and that they do not render individuals 

homeless or vulnerable1058.  

At Member State level, de-segregation initiatives, legalisation of informal Roma settle-

ments and establishment of procedures for limiting the risk of eviction have been 

pointed out as good practices. Examples are described in the Box below:  

Box 49: Good practice examples for addressing housing issues outside the scope of the RED 

Good practice examples for addressing housing matters outside the scope of the RED 

Spain: financial commitments led to de-segregation of the Roma population, more specifically the per-
centage of Roma in substandard housing fell from 31 % in 1992 to 11.7 % in 2012. The success of the 
desegregation policies is partially explained by the fact that it does not only target Roma citizens1059. 

                                                 
1054 Interview with an Italian NGO, 22 February 2022. 
1055 European Commission (2020), A Union of equality: EU anti-racism action plan 2020-2025. 
1056 Renovation Wave initiative, October 2020 (COM(2020)662). 
1057 European Commission (2015), Guidance for Member States on the use of European Structural and Investment 

Funds in tackling educational and spatial segregation. 
1058 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.152-153. 
1059 ROMA-Net (2012), The Housing Challenges of Roma Inclusion.  

https://ec.europa.eu/regional_policy/sources/wikiguidance/egesif_15_0024_01_gn_segregation.pdf
https://ec.europa.eu/regional_policy/sources/wikiguidance/egesif_15_0024_01_gn_segregation.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://ec.europa.eu/regional_policy/en/information/publications/guidelines/2015/guidance-for-member-states-on-the-use-of-european-structural-and-investment-funds-in-tackling-educational-and-spatial-segregation
https://ec.europa.eu/regional_policy/en/information/publications/guidelines/2015/guidance-for-member-states-on-the-use-of-european-structural-and-investment-funds-in-tackling-educational-and-spatial-segregation
https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://urbact.eu/sites/default/files/import/Projects/Roma_Net/documents_media/ROMA_miniguide_HOUSING.pdf
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Good practice examples for addressing housing matters outside the scope of the RED 

This approach of ‘explicit but not exclusive targeting’ is considered as one of the best models for ad-
dressing the exclusion of Roma in various sectors and to ensure that positive action does not turn into 
segregated housing. The success of this policies also requires continuous monitoring of their implemen-
tation1060. 

Slovakia: in the city of Žilina, the deadline to demolish an apartment block was postponed until an 
agreement with the residents was reached.  The city established a community centre with social workers 

to assist the families and adopted a four-year plan which introduced several measures for Roma, includ-
ing the provision of assisted transit housing. Similarly, in Prešov Roma residents of buildings that had to 
be evicted due to the state of the buildings were relocated, some of them to flats of higher standard, so 
no one became homeless1061.  

Croatia: the legalisation of informal Roma settlements in the Medimurje County and the adoption of 
infrastructure programmes improved significantly living conditions of their residents in contrast with the 
situation in illegal settlements1062. 

France: Law of 5 July 2000 on the reception and dwellings of Travellers requires municipalities with a 
population of more than 5 000 to provide a site with facilities and access to water and electricity. Local 
authorities showed continued reluctance to implement this requirement, resulting in a shortage of avail-
able places for Travellers, and thus leading to illegal camps1063. By a 2017 amendment of the Law, the 
prefects were given the power to hold the funds of local authorities that are reluctant to create the 
prescribed areas and sites. The implementing decrees relating to permanent reception and transit areas 
helped to improve the relationship between Travellers and local authorities.  The rules applicable to the 

development and management of the sites and areas were elaborated in consultation with government 
services, local authorities, representative associations and the Commission nationale consultative des 
Gens du Voyage1064. 

 

Pitfall/implementation challenge:  

Pitfalls were also identified, namely housing measures taken by authorities that instead of im-

proving the situation, led to de facto segregation. For instance, this was the case of construction 

of housing units of lower standard for Roma in isolated areas in Cyprus1065 or on the outskirts of 

municipalities in Slovakia1066 or Romania1067; relocation schemes for Roma settlements in 

Greece, removing Roma from urban areas to isolated areas1068; or making municipal housing 

available for low-income people in the same area in cities Finland1069. There are also cases when 

measures taken by local authorities to allegedly solve certain issues, such as cleanness or secu-

rity of the city (e.g. by construction of fences in cities in Slovakia, Portugal or Romania), are 

used to segregate Roma communities from other residents.  

                                                 
1060 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.143. 
1061 Equinet (2017), Fighting Discrimination on the Ground of Race and Ethnic Origin, p.26. 
1062 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.152, https://rm.coe.int/the-human-

rights-of-roma-and-travellers-in-europe/168079b434. 
1063 Council of Europe (2012), Human rights of Roma and Travellers in Europe, p.154.  
1064 French Government (2022), 2020–2030 French Strategy in response to the recommendation by the Council of the 

European Union of 12 March 2021 for Roma equality, inclusion and participation. 
1065 ECRI (2016), 5th report on Cyprus, p. 9, 
1066 CERD (2017), Concluding observations on the combined eleventh and twelfth periodic reports of Slovakia, p.6.  
1067 Interview with an NGO in Romania, 07 March 2022. 
1068 The Greek Ombudsman’s Office, Equal Treatment, Special Report 2017, p. 45-46.  
1069 Vaattovaara M. (2018), Alueellinen eriytyminen ja segregaation uhka. Lausunto Eduskunnan tarkastusvaliokun-

nalle (Regional diversification and the threat of segregation, a position paper for the Finnish Parliament). 

https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
https://ec.europa.eu/info/sites/default/files/2022-0024_strategie_rom_version_en.pdf
https://rm.coe.int/fifth-report-on-cyprus/16808b563b
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/SVK/CERD_C_SVK_CO_11-12_29703_E.pdf
https://www.synigoros.gr/?i=equality.en.recentinterentions.541056
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4.2.6 Democratic participation and representation 

At EU level, in light of the obstacles to democratic participation and representation faced by 

racial or ethnic minorities, the Commission in the Anti-racism action plan 2020-20251070 high-

lighted its intention to work with European political parties, the European Cooperation Network 

on Elections and civil society to improve democratic participation and representation as a part 

of the European democracy action plan and the Commission’s forthcoming report on EU citizen-

ship. In the Action plan the Commission mentioned the fact that data collection on minorities’ 

participation would allow to identify the scale of the issue at stake. 

At Member State level, several countries took measures to increase the political representation 

of minority ethnic groups or to foster their participation in the adoption of public policies. Some 

examples are included in the Box below: 

Box 50: Good practice examples for measures providing for democratic participation and rep-

resentation of minorities 

Good practice examples for measures providing for democratic participation and representa-
tion of minorities 

Hungary: the 13 recognised national and ethnic minorities are allowed to elect their own minority rep-

resentatives in the National Assembly elections. For those minority representatives, a lower threshold 
has been established1071. If the lower required threshold is not reached, the leader of a registered mi-
nority in the electoral lists is sent to the National Assembly as a minority advocate. Even if their influence 
is not as important as the one of representatives (they do not have voting rights), advocates still ensure 
the representation of minorities1072. In addition to this system, the recognised national and ethnic mi-
norities, including the Roma is allowed to create own self-governments at local, city and national levels. 
These minority self-governments enable the effective protection of the cultural autonomy of the minority 

as well as the rights and interests of its members1073. 

Romania: to support minorities’ representation, Romania provides for a special mechanism which re-
serves parliamentary seats for smaller minorities which do not meet the national 5% threshold to have 
seats in the parliament1074. 

France: a National Consultative Committee on Travellers has been established and includes Government 
and Roma representatives. The Committee is involved in the decision-making process of public policies 
which have an influence on the Traveller community1075. 

Spain: regional Roma councils were created in order to promote and enhance Roma’s participation in 
the adoption of public policies linked to the fight against poverty, social exclusion and the promotion of 
equal opportunity for the Roma community1076. 

 

Pitfalls/implementation challenges: 

In Hungary, despite the measures ensuring a lower threshold for obtaining a seat in the parlia-

ment, available information points out that in theory only two minorities have the possibility of 

                                                 
1070 European Commission, EU anti-racism action plan 2020-2025. 
1071 EU- CITZEN Network (2018), Political Participation of the Roma in the European Union, p.32. 
1072 ECMI (2022), How to lose (the almost) guaranteed representation – Recent developments concerning Roma parlia-

mentary representation in Hungary, ECMI Minorities Blog.   
1073 EU- CITZEN Network (2018), Political Participation of the Roma in the European Union, p.32. 
1074 Jikia, M., Sophio, D. (2020), Parliamentary representation of minorities in Romania – Current challenges, 

Проблеми законності, Bun.148, p.202-204. 
1075 French Government (2022), Pôle Gens du voyage (‘Travelers Division’). 
1076 See for instance for the Autonomous Community of Castilla la Mancha; Consejo Regional del Pueblo Gitano. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://ec.europa.eu/info/sites/default/files/5._eu-citzen_-_study_roma_revised_draft.pdf
https://www.ecmi.de/infochannel/detail/ecmi-minorities-blog-how-to-lose-the-almost-guaranteed-representation-recent-developments-concerning-roma-parliamentary-representation-in-hungary
https://www.ecmi.de/infochannel/detail/ecmi-minorities-blog-how-to-lose-the-almost-guaranteed-representation-recent-developments-concerning-roma-parliamentary-representation-in-hungary
https://ec.europa.eu/info/sites/default/files/5._eu-citzen_-_study_roma_revised_draft.pdf
https://www.researchgate.net/publication/341589486_Parliamentary_representation_of_minorities_in_romania_current_challenges/fulltext/5ec87e5492851c11a8816501/Parliamentary-representation-of-minorities-in-romania-current-challenges.pdf
https://www.gouvernement.fr/commission-nationale-consultative-des-gens-du-voyage-4906
https://www.castillalamancha.es/gobierno/bienestarsocial/estructura/dgacsocco/actuaciones/consejo-regional-del-pueblo-gitano
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electing an MP insofar as the other minorities are too small1077. As to the minority self-govern-

ments, they often lack financial resources which has an impact on their functioning and activi-

ties1078.  In Romania, many political organisations defending Roma’s rights have been estab-

lished; however, only the Roma representative organisation that is already in the parliament 

benefits from the provision on the 5 % threshold. More stringent requirements are applicable for 

organisations without a presence in the parliament, which was criticised in particular by Roma 

activists1079. 

4.2.7 Sports 

At EU level, the European Commission has cooperated with organisations such as the Union of 

European Football Associations (UEFA) and the International Federation of Association Football 

(FIFA) to promote projects that counter stereotypes in sports1080. Furthermore, the 2021-2027 

Erasmus+ programme will have a specific focus on grassroots sports, and it will foster the par-

ticipation of people from different backgrounds, including racial or ethnic background1081. 

At Member State level, the German Football Association (Deutscher Fußball-Bund e.V. - DFB) in 

Germany has some projects and programmes to increase participation of persons with diverse 

ethnic backgrounds and to report discriminatory incidents at amateur soccer games and in 

clubs1082. The Box below describes one of these initiatives:  

Box 51: Measures promoting participation of persons with diverse ethnic backgrounds in 

sports 

Measures promoting participation of persons with diverse ethnic backgrounds in sports 

The Fanprojekte (fan projects) has been considered as a successful initiative to tackle racism in 
sports. It started 30 years ago and is now funded by the German State, the DFB and the German Football 

League (Deutsche Fußball Liga e.V. - DFL). As part of this initiative, professional social workers across 
the country work with young football fans to educate them about extremism and promote the develop-
ment of an inclusive and diverse fan culture. The fan projects enjoy a high level of trust among match-

going fans and has promoted a public debate in Germany on racism in football1083. Another initiative that 
has been recently launched is the online platform SprachKick,created to provide information on how 
associations, clubs, fans, fan projects and media representatives should speak and write respectfully and 
free of discrimination. This is a joint initiative of the DFB, Aktion Mensch and the KickIn! specialist coun-
selling centre1084.  

 

Other initiatives: Spain adopted in 2007 a Law against violence, racism, xenophobia and intol-

erance in sport1085. This law created the State Commission against Violence, Racism, Xenophobia 

and Intolerance in Sport and provides for sanctions against the organisers of sports competitions 

                                                 
1077 ECMI (2022), How to lose (the almost) guaranteed representation – Recent developments concerning Roma parlia-

mentary representation in Hungary, ECMI Minorities Blog.   
1078 Magyar Narancs (2017), Hungary’s Roma self-government falls on hard times. 
1079 EU- CITZEN Network (2018), Political Participation of the Roma in the European Union, p.28; US State Department 

(2021), Romania 2020 Human Rights Report, p. 20 
1080 UEFA, “European Commission signs for an Equal Game”, 7 July 2021 https://www.uefa.com/return-

toplay/news/026b-12b29c0f6169-a357cd70f88a-1000--european-commission-signs-for-an-equal-game/  
1081 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions (2020), A Union of equality: EU anti-racism action plan 2020-2025. 
1082 German equality body via the answers provided to survey. 
1083 “Racism in German football: Lots of progress made, but lots of work to do” 18 March 2020 

https://www.dw.com/en/racism-in-german-football-lots-of-progress-made-but-lots-of-work-to-do/a-52818911  
1084 DFB “Gemeinsam Unsere Stimme Erheben, 05 April 2022 https://www.dfb.de/news/detail/gemeinsam-unsere-

stimme-erheben-238719/?no_cache=1&cHash=9109ba0ae6bbb369271944b376f85f20  
1085 Ley 19/2007, de 11 de julio, contra la violencia, el racismo, la xenofobia y la intolerancia en el deporte, BOE-A-

2007-13408 https://www.boe.es/buscar/doc.php?id=BOE-A-2007-13408  

https://www.ecmi.de/infochannel/detail/ecmi-minorities-blog-how-to-lose-the-almost-guaranteed-representation-recent-developments-concerning-roma-parliamentary-representation-in-hungary
https://www.ecmi.de/infochannel/detail/ecmi-minorities-blog-how-to-lose-the-almost-guaranteed-representation-recent-developments-concerning-roma-parliamentary-representation-in-hungary
https://budapestbeacon.com/hungarys-roma-self-government-falls-on-hard-times/
https://ec.europa.eu/info/sites/default/files/5._eu-citzen_-_study_roma_revised_draft.pdf
https://www.state.gov/wp-content/uploads/2021/03/ROMANIA-2020-HUMAN-RIGHTS-REPORT.pdf
https://www.uefa.com/returntoplay/news/026b-12b29c0f6169-a357cd70f88a-1000--european-commission-signs-for-an-equal-game/
https://www.uefa.com/returntoplay/news/026b-12b29c0f6169-a357cd70f88a-1000--european-commission-signs-for-an-equal-game/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://www.dw.com/en/racism-in-german-football-lots-of-progress-made-but-lots-of-work-to-do/a-52818911
https://www.dfb.de/news/detail/gemeinsam-unsere-stimme-erheben-238719/?no_cache=1&cHash=9109ba0ae6bbb369271944b376f85f20
https://www.dfb.de/news/detail/gemeinsam-unsere-stimme-erheben-238719/?no_cache=1&cHash=9109ba0ae6bbb369271944b376f85f20
https://www.boe.es/buscar/doc.php?id=BOE-A-2007-13408
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and attendees for their participation in or encouragement and promotion of violent, racist, xen-

ophobic or intolerant acts - among other conducts. In Romania, the Romanian Football Federa-

tion has adopted explicit provisions on diversity and non-discrimination in its internal regulation 

and has also launched a prevention campaign to use sports to promote diversity1086. 

4.2.8 Health promotion and disease prevention 

At EU level, the Commission invited stakeholders to submit initiatives for a new cycle of Thematic 

Networks under the EU Health Policy Platform. Within a year, the Thematic Network will produce 

a Joint Statement summarizing the common position of stakeholders on selected public health 

areas including health inequalities based on ethnic origin. The aim of the Joint Statement is to 

advice the European Commission on its policy activities1087.  

In addition, the Commission Steering group on health promotion, disease prevention and man-

agement of non-communicable diseases will be asked to select best practices on the inclusion of 

people with a minority racial or ethnic background in health prevention strategies to be scaled 

up with EU budget support. Additional research projects under Horizon Europe could also con-

tribute to this work1088. DG SANTE kicked off three projects financed in 2020 of the previous 3rd 

Health Programme for improving the vaccination uptake by migrants, prisoners and other diffi-

cult-to-reach population groups. 

In Europe, some countries (e.g. Italy, Poland) translated and disseminated information on 

COVID-19, in the main minority and migrant languages1089. However, in Poland the omission in 

the translated information sheets that testing was also free for foreigners has been high-

lighted1090. Other countries (e.g. Switzerland), took measures for accommodating the situation 

of Roma and travellers. Examples are described in the Box below: 

Box 52: Good practice examples of health promotion and disease prevention targeting ethnic 
minorities 

Good practice examples of health promotion and disease prevention addressed to migrants 
and ethnic minorities within the context of the COVID-19 pandemic 

Italy: During the COVID-19 pandemic, Italy provided information on the pandemic specifically targeted 

at migrants. For instance, the website of the Valle d’Aosta Region provided for a guide on the govern-
mental restrictions in place1091. Translation of the guide is available in various languages (Albanian, 
Arabic, Chinese, French, English and Spanish). In addition, the same website contains translations in 
Chinese, Spanish, French and Arabic of the declaration form required to be completed by people who 
were going out of their homes1092. The website of the Emilia Romagna Region features a section 
dedicated to information on the pandemic in various languages. The section contains links to various 
webpages of public bodies, associations, international organisations or professional organisations1093. 

                                                 
1086 European Commission against Racism and Intolerance (2019), ECRI REPORT ON ROMANIA, (fifth monitoring cy-

cle), p.20, https://rm.coe.int/fifth-report-on-romania/168094c9e5 
1087 VPH Institute, EU Health policy Platform calls for proposals: 2021 thematic networks. 
1088 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions (2020), A Union of equality: EU anti-racism action plan 2020-2025. 
1089 CoE (2020), Directorate of Anti-Discrimination, The anti-discrimination, diversity and inclusion dimensions of the 

response to Covid-19, Introductory Note prepared by the Secretariat of the Steering Committee on Anti-discrimina-
tion, Diversity and Inclusion (CDADI), p. 4. 

1090 Karwowska, A. (2020), Leczenie koronawirusa jest darmowe również dla cudzoziemców. - Rząd powinien to 
nagłaśniać - apelują lekarze (‘Coronavirus treatment is also free for foreigners – the Government should publicize it 
– urge the doctors’), Gazeta Wyborczka. 

1091 Valle D’Aosta, Portale Immigrazione. 
1092 Valle d’Aosta, Portale Immigrazione. 
1093 Regione Emilia-Romagna, COVID-19 Cosa c’é da sapere, in diverse lingue (‘COVID-19 what you need to know in 

different languages’). 

https://rm.coe.int/fifth-report-on-romania/168094c9e5
https://www.vph-institute.org/news/eu-health-policy-platform-calls-for-proposals-2021-thematic-networks.html
https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
https://rm.coe.int/cdadi-introductory-note-en-08042020-final-version/16809e201d
https://wyborcza.pl/7,162657,25776782,leczenie-koronawirusa-jest-darmowe-rowniez-dla-cudzoziemcow.html?disableRedirects=tru&disableRedirects=true
https://wyborcza.pl/7,162657,25776782,leczenie-koronawirusa-jest-darmowe-rowniez-dla-cudzoziemcow.html?disableRedirects=tru&disableRedirects=true
https://immigrazione.regione.vda.it/www/2020/03/12/coronavirus-cosa-fare-fino-al-3-aprile/
https://immigrazione.regione.vda.it/www/2020/03/12/i-contatti-per-lemergenza-coronavirus-e-autocertificazione-per-spostamenti-in-diverse-lingue/
https://sociale.regione.emilia-romagna.it/intercultura-magazine/notizie/covid-19-cosa-ce-da-sapere-in-diverse-lingue
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Information about the pandemic is also available for migrants in various languages on the websites of 

associations such as Il grande colibri1094 or Naga1095. 

Switzerland: during the COVID-19 pandemic, one Foundation has been charged by the Swiss Confed-

eration to establish recommendations of measures which shall be adopted regarding the situation of the 
traveller community during the pandemic. Such recommendations initially published in March 2020 have 
been renewed in March 20211096. They recommended for instance keeping reception areas open so that 
travellers are spread over various reception areas. Furthermore, depending on the evolution of the san-
itary situation, open provisional reception areas could be open if needed. However, those recommenda-
tions were not binding.  

4.3 Good practices and pitfalls concerning protection mechanisms 

4.3.1 Awareness-raising and communication campaigns 

Awareness-raising activities for tackling unconscious bias for the general public  

In 2016, Equinet reported a significant rise in discrimination, hate speech and hate crimes linked 

to racial and ethnic discrimination, which emphasised the need for prevention and awareness-

raising activities and campaigns for the general public1097. One of the conclusions is that inclusion 

messages should be communicated to the public. This can be done through movies, university 

lectures, video games, social medial tools or national and local actions weeks1098. These activities 

or campaigns should highlight the negative impacts of discrimination and should address the 

ways in which discrimination occurs through unintended or unconscious behaviour. Member 

States have led campaigns at the national-level, the most relevant countries being Belgium, 

Czech Republic and France - these are described in the Box below: 

Box 53: Good practice examples of awareness-raising activities for tackling unconscious bias 
for the general public 

Good practice examples of awareness-raising activities for tackling unconscious bias for the 
general public 

Belgium: in 2017, the Wallonia-Brussels Federation launched a campaign against racism and stereo-
types, "Racism, you are better than this!”. It relaunched it in 2019 by broadcasting videos on TV, social 
media and in public transportation stations1099. At local- level, some municipalities organise activities in 
schools to educate pupils about racism, for example through theatre plays. The purpose is to ensure 
children recognise racism and become actors to fight against it. 

Czech Republic: the Czech Republic launched a campaign called “Know the truth and spread it further” 

intended to detect and refute fake news about Roma and refugees. In 2019, a media campaign conducted 
via Czech television, radio and social media aimed at making mainstream the position of Roma culture 

in society. In addition, an online awareness raising campaign, “I did a terrible thing”, was organised to 
address the plight of the Romani LGBT+ community. Another online campaign, “We are Roma”, was 
launched to encourage Roma people to declare their Roma nationality and mother tongue at the census 
of population, housing and cities. 

                                                 
1094 Il grande colibri, Coronavirus in Italy : videos and information for migrants. 
1095 Naga (2020), Traduzioni decalogo del Ministero per il coronavirus (‘Translations of the Ministry’s Coronavirus gui-

de'). 
1096 Fondation Assurer l’avenir des gens du voyage suisses, Coronavirus et aires d’accueil pour Yéniches, Sintés et 

Roms nomades : recommandations actualisées en accord avec l’office fédéral de la culture (‘Coronavirus and re-
ceptions areas for Yenish, Sinti and nomad Roma populations : updated recommendations in compliance with the 
Federal office for Culture’).  

1097 Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin.  
1098 OHCHR, Management Plan 2018-2021; FRA (2019), Roma and Travellers Survey; Information provided by national 

expert for Czech Republic and France through desk research. 
1099 BX1 (2019), “La Fédération Wallonie-Bruxelles relance une campagne contre le racisme”, https://bx1.be/catego-

ries/news/la-federation-wallonie-bruxelles-relance-une-campagne-contre-le-racisme/ 

https://www.ilgrandecolibri.com/en/coronavirus-in-italy-videos-and-information-for-migrants/
https://naga.it/2020/03/13/traduzioni-decalogo-del-ministero-per-il-coronavirus/
https://www.stiftung-fahrende.ch/admin/data/files/section_asset/file_fr/172/recommandations_corona_aires-daccueil_03032021.pdf?lm=1614796914
https://www.stiftung-fahrende.ch/admin/data/files/section_asset/file_fr/172/recommandations_corona_aires-daccueil_03032021.pdf?lm=1614796914
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France: the equality body created an educational platform and initiated a campaign to raise awareness 

among the youth on the importance of fighting stereotypes and promoting equality. France also launched 
a communication campaign against discrimination in sports. In addition, one can find practical guides on 

the fight against discrimination on the website of the Ministry of Interior. 

4.3.2 Training 

Educational programmes for schools and universities focusing on equality and non-

discrimination 

At EU-level, the EU Anti-Racism Action Plan 2020-2025 states that, if schools are to be safe 

places without racism and discrimination, teachers need to be trained in issues related to racial 

discrimination and be aware of the needs of pupils and students from different backgrounds. 

Children themselves also need to receive education concerning equality and inclusion1100. The 

OHCHR and the ECRI both recommend that equality and non-discrimination be part of the edu-

cational curriculum in schools and universities1101.  

At Member State level, various countries, such as Austria, Belgium, Cyprus, Czech Republic, 

Germany, the Netherlands, Portugal, Romania and Spain, have taken measures to encourage or 

formally include issues related to discrimination or racism in school programmes. Under Spanish 

law, for example, equal treatment and non-discrimination must be addressed at different mo-

ments throughout basic education1102, while in Romania, an objective of the 2015-2020 Strategy 

was to introduce teaching modules on the Roma population for people working in education. 

Examples are described in the Box below: 

Box 54: Good practice examples of educational programmes for schools and universities  

Good practice examples of educational programmes for schools and universities focusing on 
equality and non-discrimination 

Austria: ‘citizenship education’ is a cross-curricular education principle applied in every class and at 
every level in the Austrian education system. Its objectives are ‘overcoming prejudice, stereotypes, 
racism, xenophobia and antisemitism as well as sexism and homophobia’. In Vienna, the Board of Edu-
cation made human rights one of its long-term educational goals and provides teachers with training 
seminars. In addition, diverse teaching material and workshops on human rights are offered to pupils 

and teaching staff by the Austrian Centre for Citizenship Education in Schools (Polis). 

Belgium: officials at the municipality level in Belgium have stressed the need to fight against structural 
ethnic and racial discrimination through pedagogical activities in schools. These awareness raising activ-
ities can include theatre plays. For instance, the municipality of Anderlecht in Brussels organised a the-
atre play for children explaining the issues related to ‘The Black Pete’. These activities aim at helping 
children to recognise racism and act to combat against it. 

Cyprus: the Cypriot Ministry of Education and Culture advocates an anti-racism policy and activities in 
all schools. Those activities should be organised with teachers, students and their parents. The Ministry 
of Education and Culture also adopted a Code of Conduct against Racism and Guide for Managing and 

                                                 
1100 EU Anti-Racism Action Plan 2020-2025. 
1101 OHCHR, Management Plan 2018 -2021; EU Anti-Racism Action Plan 2020-2025; ECRI (2004), 10 years of combat-

ing racism in Europe: a review of the work of the European Commission against racism and intolerance; ECRI 
(2020), 6th report on Austria; ECRI (2019), 6th Report on Germany; ECRI (2016), 5th Report on Luxembourg; ECRI 
(2018), 5th Report on Portugal; ECRI (2020), 6th Report on Czech Republic; Information gathered by national ex-
perts for Cyprus, France, Netherlands, Poland and Romania under this study; Interviews with stakeholders at EU 
level, in Belgium, Luxembourg, Netherlands, Poland, Portugal and Slovenia. 

1102 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial Equality 
and Employment Equality Directives. 
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Good practice examples of educational programmes for schools and universities focusing on 

equality and non-discrimination 

Recording Racist Incidents1103. This Code highlights the importance and necessity of fighting discrimina-
tion in schools and provides advice on how to prevent and address racist incidents. It contains templates 
of forms, such as one to record racist incidents or a template to help students self-reflect after an inci-
dent. Racial discrimination incidents at school are reported to the Ministry. 

Germany: The German Conference of the Ministers of Education and Cultural Affairs, the KMK, intends 

to publish a document on Sinti and Roma history, culture and way of life. The project ‘School without 
racism – School with courage’ in Germany currently connects 3600 schools in action for human dig-
nity1104. Those schools committed themselves to working for equality and against discrimination, but the 
main aim of the project is making pupils and students themselves active against all kinds of discrimina-
tion. Children choose the topics they want to address and determine the agenda. In addition, human 
rights is a cross-curricular subject in schools for children aged from 10 to 19 years. 

Netherlands: in the Netherlands, the province of Friesland adopted an ‘Anti-bullying policy’ in 2021 

aimed at preventing and tackling different types of bullying, including racist bullying and the use of racist 
language1105. The school community was involved in the drafting of the policy. The policy will be reviewed 
after two years, in 2023. In addition, the anti-discrimination Bureau of Friesland offers discrimination 
trainings in schools. 

Training of public officials involved in public services  

Training officials involved in public services is of utmost importance for fighting against discrim-

ination and racism. There are examples at the Member State level which show that certain coun-

tries have adopted measures ensuring the training of public officials, including Belgium, France 

and Romania (see Box below). In Italy, the NGO COSPE launched a project intended to 

strengthen the ability of professionals, including social workers, to acquire relevant technical 

knowledge and better address victims’ needs. 

Box 55: Good practice examples of educational programmes for training of public officials in-

volved in public services 

Good practice examples of educational programmes for training of public officials involved 

in public services 

Belgium: the Brussels Environment Agency organises internal awareness-raising activities and com-
municates with its staff members about the inclusive employment policy of the organisation. 

France: France regularly trains its civil servants in the fields or diversity and anti-discrimination.  

Portugal: Online training course for civil servants entitled “Literacy on racism and racial discrimination”.  
It aims to train people to better understand racism and the judgements or beliefs that support it, and to 
consolidate knowledge on the evolution of anti-racist norms and measures to combat and prevent racism. 
The course is structured around four modules, offering a sequence of short-term activities (videos, ani-

mations, polls, resources, case studies of everyday life, and so on), and is open to the public at large as 
well1106. 

Romania: the 2015-2020 Strategy set out different objectives such as the introduction of teaching 

modules on the Roma population for persons working in public administration, social assistance, health 
and education.  

 

                                                 
1103 Ministry of Education and Culture (2016), Code of Conduct against Racism and Guide for Managing and Recording 

Racist Incidents, http://naos.risbo.org/wp-content/uploads/2017/04/Cyprus-antiracism-code.pdf 
1104 Schüle ohne Rassismus – Schüle mit Courage, Network, https://www.schule-ohne-rassismus.org/netzwerk/ 
1105 Friesland School (2021), ‘Anti-bullying policy’, https://www.friesland.ttct.co.uk/wp-content/up-

loads/sites/12/2021/10/Anti-Bullying-Policy-2021.pdf 
1106 Commission for Equality and Against Racial Discrimination, High Commission for Migration and National Institute of 

Administration, https://www.acm.gov.pt/-/ina-e-acm-cicdr-lancam-curso-literacia-sobre-racismo-e-discriminacao-
racial- 
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Pitfalls/implementation challenges: 

Challenges in relation to the implementation of training programmes for public officials, however, 

remain. A survey of 11 public administration education and training programmes across nine 

countries of Central and Eastern Europe regarding their responses to multi-ethnic communities 

and diversity, revealed that none reported having any courses that addressed serving in public 

administration in diverse communities, though three reported having relevant activities related 

to research or projects1107. Moreover, the impact of training programmes for public officials is 

most often not measured1108, nor is there a knowledge base on discrimination in and by public 

authorities to act as a baseline1109. In Romania, the 2015-2020 National Roma Strategy was, for 

instance, challenged at national and international level for a lack of effective implementation. 

ECRI highlighted its "little impact" in its 2019 report and the Special Rapporteur's 2016 report 

mentioned the Government's ineffectiveness in implementing the strategy1110. Experts recom-

mend that trainings for public officials build both awareness of unconscious biases as well as the 

capacity to address the impacts of those biases through specific strategies and support, and that 

training activities be sustained rather than one-off1111. 

4.3.3 Collection and use of equality data 

Monitoring of discrimination in the justice system 

Outside the EU, the United Kingdom offers a good example of information gathering on the 

racial/ ethnic origin of all persons who come into contact with the criminal justice system. The 

extensive ethnic monitoring includes searches, arrests, cautions, homicides and deaths in cus-

tody. For example, the latest statistics on stop and search from May 2022 shows that there were 

six stop and searches for every 1 000 White people, compared with 54 for every 1 000 Black 

people. In other words, Black people are seven times more likely to be stopped and searched 

than White people. This was higher for some police forces1112. 

At the national-level of the EU Member States, in the Czech Republic, the equality body released 

a specialised report on access to justice for victims of discrimination. In Luxembourg, annual 

figures for judicial authorities’ convictions in relation to racial discrimination are reported1113. 

In Sweden, the Swedish Crime Prevention Council published a report on discrimination in the 

criminal justice process. In France, no report has been found in this area, but the Defender of 

Rights recommends gathering data relating to identity checks by the police. They have identi-

fied gaps in data on cases brought before the courts and gaps in data relating to identity checks 

by the police: the only information available is on the perception of discriminatory identity checks 

                                                 
1107 UN Department of Economic and Social Affairs (2022), UN DESA Policy Brief No. 136, Promoting non-discrimination 

in public administration: some entry points, https://www.un.org/development/desa/dpad/publication/un-desa-pol-
icy-brief-no-136-promoting-non-discrimination-in-public-administration-some-entry-points/ 

1108 Interviews with stakeholders 
1109 For example, UN Department of Economic and Social Affairs (2022), UN DESA Policy Brief No. 136, Promoting non-

discrimination in public administration: some entry points.  
1110 APADOR-CH (2020), Unconscious bias and discrimination of Roma people in the criminal justice system, 

https://apador.org/wp-content/uploads/2020/12/ROMA-report_APADOR-CH.pdf; ECRI (2019), Fifth Report on Ro-
mania, https://rm.coe.int/fifth-report-on-romania/168094c9e5; UN Human Rights Council (2016), Report of the 
Special Rapporteur on extreme poverty and human rights on his mission in Romania, https://www.refworld.org/do-
cid/576b98224.html. 

1111 UN Department of Economic and Social Affairs (2022), UN DESA Policy Brief No. 136, Promoting non-discrimination 
in public administration: some entry points,  

1112 Gov.uk (2022), Ethnicity facts and figures, Stop and search.  
1113 European Commission (2020), Report from the Commission to the European Parliament and the Council on the 

application of Council Directive 2000/43/EC implementing the principle of equal treatment between persons irre-
spective of racial or ethnic origin (‘the Racial Equality Directive’) and of Council Directive 2000/78/EC establishing a 
general framework for equal treatment in employment and occupation (‘the Employment Equality Directive’), 
SWD(2021) 63 final, 19.03.2021, p. 15. 

https://apador.org/wp-content/uploads/2020/12/ROMA-report_APADOR-CH.pdf
https://rm.coe.int/fifth-report-on-romania/168094c9e5
https://www.ethnicity-facts-figures.service.gov.uk/crime-justice-and-the-law/policing/stop-and-search/latest
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but not on the number of controls and how many can be considered as discriminatory. Examples 

of monitoring reports are described in the Box below: 

Box 56: Good practice examples of monitoring discrimination in the justice system 

Good practice examples of monitoring discrimination in the justice system 

United Kingdom: the UK Government commissioned an independent review of the treatment of, and 
outcomes for, Black, Asian and Minority Ethnic individuals in the Criminal Justice System. The so-called 
Lammy review was chaired by David Lammy Member of the Parliament and the final report was published 
in 2017. The Lammy review had two distinctive features, the first of which was its broadness, since it 
analysed the role of the Crown Prosecution Service (CPS), the courts system, the prisons and young 
offender institutions, the Parole Board, the Probation Service and Youth Offending Teams (YOTS). The 

other distinctive feature was that it had access to resources, data and information held by the criminal 
justice system itself. The Lammy review developed analysis that leads the way on race and criminal 
justice in the country1114. 

Sweden: a report called Discrimination in the criminal justice process (Diskriminering i rättsprocessen) 
was produced by the Swedish Crime Prevention Council (BRÅ) in 2008. The report analysed the direct 
and indirect discrimination of individuals from a non-Swedish or other minority background. In 2003, a 
Swedish governmental inquiry aimed to analyse the issue of structural discrimination. The report from 

this inquiry noted that further research was needed to be carried out in the area. In 2006 the Swedish 
Government instructed the BRÅ to produce the report issued in 2008. The principal objective of the 
report was to describe the ways in which behaviours and structures within the justice system can lead 
to individuals with a non-Swedish background being disadvantaged in their contacts with the criminal 
justice process, and to discuss what steps might be taken within the justice system to reduce the risk 
for the occurrence of this discrimination1115.   

Collecting disaggregated equality data 

Equality data are essential for measuring discrimination, raising awareness, demonstrate the 

existence of discrimination and analyse the effectiveness of the current legislative measures in 

place. Data helps as well to provide evidence for future policymaking.  

At EU-level, in 2021 the Commission organised a round table on equality data bringing together 

key stakeholders to analyse and discuss how to harmonise the approach to data collection and 

what are the most common obstacles and how to face them. The sub-group on equality data 

presented at the Roundtable a guidance note on improving the collection and use of equality 

data based on ethnic and racial origin. 

At Member State-level, some examples where disaggregated equality data are collected 

have been identified. In Poland, the national census of Population and Housing covered nation-

ality, ethnicity and disability. The survey covers all people living in Poland, regardless of their 

origin or status. The goal is to define the national, ethnic and religious diversity of the country. 

This opportunity to count the inhabitants of Poland happens every 10 years. The census does 

not address the question of the basis and legality of the person`s residence in Poland. Partici-

pation in the survey is completely anonymous for every person living and staying in Poland. The 

absolute confidentiality of data is guaranteed by statistical disclosure, the breach of which is 

punishable by imprisonment of up to three years1116. Ireland also collects data on ethnic back-

ground via national censuses (this example is described in the Box below). Other countries, for 

                                                 
1114 The Lammy review (2017), An independent review into the treatment of, and outcomes for, Black, Asian and Mi-

nority Ethnic individuals in the Criminal Justice System, p. 3 
1115 The Swedish National Council for Crime Prevention (2008), Discrimination in the criminal justice process in Swe-

den: The direct and indirect discrimination of individuals from a non-Swedish or other minority background, p. 5 
1116 Welcome Point, take part in the National Census of Population and Housing. Available at: https://wel-

come.uw.edu.pl/take-part-in-the-national-census-of-population-and-housing/ 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 

against discrimination on grounds of racial or ethnic origin 

190 

example Spain, acknowledge the necessity to collect equality data, in order to have a better 

overview of the situation of those who suffer racial or ethnic discrimination1117.  

Box 57: Good practice examples of collecting disaggregated equality data 

Good practice examples of collecting disaggregated equality data 

Ireland: In 2006 the Irish Central Statistics Office (CSO) included a question about ethnic background 
on the Irish Census for the very first time. The question read: ‘What is your ethnic or cultural back-
ground?’ and included the following response categories: Irish; Irish Traveller; any other White back-
ground; African; any other Black background; Chinese; any other Asian background; and other, including 
mixed background. Following a 2017 consultation, the following new categories were added to the list: 
Roma; Indian / Pakistani / Bangladeshi; Arabic; Mixed. The categories ‘Other’ and ‘Mixed’ also include 

space for people to self-define. A newly-updated census questionnaire with a focus on ethnicity was used 
in April 2022. The issue of ethnicity is of growing importance in Ireland. From the 2011 to the 2016 
census there was a dramatic increase in people who selected the 'Other' categories on the forms: 'Other 

White' increased by 8.2 %, 'Other Black' increased by 6.4 %, 'Other Asian' increased by 18.6 % and 
'Other' increased by 73.4 %. The number of people who recorded dual Irish nationality increased by 50 
%1118. 

United Kingdom: the Race Disparity Audit investigates racial disparities in public services. It is a pro-

gramme that aims to gather data by race and ethnicity across several public services and government 
departments. The programme also contains a public website where racially disaggregated data is pub-
lished, called “Ethnicity Facts and Figures”. The data collection programme covers a large range of sec-
tors, including justice, housing, employment, health care, etc. The Audit results in specific policy 
measures aimed at tackling some of the major disparities identified.1119  

 

 

Pitfalls/implementation challenges: 

The UK Government identifies the insufficient number of cases to draw firm conclusions on dif-

ferences between ethnic groups, and the ability to take account of other factors in the analysis, 

in addition to ethnicity, as a common challenge where relevant data is collected1120. The UK 

Government report notes that quality of data on the ethnicity of individuals varies and is gener-

ally better when reported by people themselves, as it is in surveys and the Census1121. In other 

countries, implementation challenges relate to the national privacy rules, which do not allow for 

the collection of ethnically disaggregated data1122.  

Situation testing to examine patterns of discrimination 

At Member State level, France provides good examples on the use of situation testing in the 

case-law concerning the ground of racial/ethnic origin. SOS Racism performed several situation 

testings to analyse the access to goods and services on the ground of ethnic origin. These cases 

of litigation led the Court of Cassation to admit situation testing before criminal courts1123. In 

Hungary, situation testing is regulated under the Equal Treatment Act (ETA) and authorises 

national authorities to conduct tests during the investigation phase and to consider the results 

                                                 
1117 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 114 
1118 Ireland: Ethnicity issues in national census, available at: https://ec.europa.eu/migrant-integration/news/ireland-

ethnicity-issues-national-census_en 
1119 UK government, “Race Disparity Audit”, https://www.gov.uk/government/publications/race-disparity-audit. Issue 

also raised in interviews with stakeholders and during the Workshop.  
1120 UK government, “Race Disparity Audit”, https://www.gov.uk/government/publications/race-disparity-audit 
1121 UK government, “Race Disparity Audit”, https://www.gov.uk/government/publications/race-disparity-audit, p.5. 
1122 Stakeholder interviews.  
1123 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 49 

https://www.gov.uk/government/publications/race-disparity-audit
https://www.gov.uk/government/publications/race-disparity-audit
https://www.gov.uk/government/publications/race-disparity-audit
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as evidence when taking a decision. In Belgium, Unia has developed a partnership with the 

Université Libre de Bruxelles (ULB) to use situation testing as a tool to bring intersectional dis-

crimination to court. Situation testing has been used in the Netherlands (described in the Box 

below) and Sweden as well. The Swedish Discrimination Act allows situation testing to prove 

violations of the Act. 

Box 58: Good practice examples of situation testing to examine patterns of discrimination 

Good practice examples of situation testing to examine patterns of discrimination 

Netherlands: Courts accept situation testing as a valid method to prove discrimination both in civil and 
criminal litigation. The Equal Treatment Commission accepts situation testing as well as evidence of 
discriminatory behaviour. The criteria for situation testing are numerous but they specifically define a 
series of requirements. It mostly concerns admittance to night clubs, bars and job applications1124. The 
Equal Treatment Commission has admitted situation testing resulting from an individual initiative in the 

past1125.  

 

Pitfalls/implementation challenges: 

Legal limitations may exist in some Member States for the admission of evidence obtained 

through situation testing by the national courts. For instance, in Belgium, the Council of State 

adopted an opinion in which it considered situation testing a form of incitement to commit an 

offence1126. This interpretation was, however, not supported by the European Court of Human 

Rights1127. In France, the Court de Cassation rejected evidence obtained through situation test-

ing on grounds that it did not ensure a fair trial, though it noted that it was not because the 

technique in itself was assumed to be biased, but the assessment would have to be made on a 

case-by-case basis1128.  

4.3.4 Dialogue, cooperation and collaboration 

Dialogue with local communities or specific actors from private sector/civil society 

Dialogue between different actors is fundamental when trying to eliminate and prevent racial 

and ethnic discrimination. At international level, the UN has underlined the necessity of partner-

ships with the private sector, the media and parliaments1129.  At EU-level, Article 12 of the RED 

encourages dialogue with civil society organisations. The need for cooperation at regional 

and local levels has also been highlighted in the EC Anti-Racism Plan 2020-20251130. 

                                                 
1124 Centre for Equal Rights, Proving discrimination cases – the role of situation testing. Available at: https://www.mig-

polgroup.com/_old/public/docs/153.ProvingDiscriminationCases_theroleofSituationTesting_EN_03.09.pdf 
1125 196 Opinion 2005-136, available in Dutch on the Equal Treatment Commission’s website, www.cgb.nl. 
1126 Belgian Council of State, opinion no. 32.967/2 of February 2002; Rorive, I., for the Migration Policy Group, “Prov-

ing discrimination cases. The role of situation testing, https://www.migpolgroup.com/_old/public/docs/153.Prov-
ingDiscriminationCases_theroleofSituationTesting_EN_03.09.pdf.  

1127 ECHR, Teixeira de Castro v. Portugal, 9 June 1998; Rorive, I., for the Migration Policy Group, “Proving discrimina-
tion cases. The role of situation testing.  

1128 Court of Cassation (Criminal Division), 11 June 2002, no. 01-85.559; Rorive, I., for the Migration Policy Group, 
“Proving discrimination cases. The role of situation testing. 

1129 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamental 
freedoms of Africans and of people of African descent against excessive use of force and other human rights viola-
tions by law enforcement officers, A/HCR/47/53. 

1130 As mentioned in the EU Anti-Racism Action Plan 2020-2025, this could include cooperation with the network of ma-
jor European cities (EUROCITIES) and the UNESCO-led European coalition of cities against racism. International 
Urban Cooperation (IUC) programme and Covenant of Mayors for Climate and Energy could serve as platforms or 
models for further developing city-level action promoting racial equality. 

https://www.migpolgroup.com/_old/public/docs/153.ProvingDiscriminationCases_theroleofSituationTesting_EN_03.09.pdf
https://www.migpolgroup.com/_old/public/docs/153.ProvingDiscriminationCases_theroleofSituationTesting_EN_03.09.pdf
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
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At national-level, several Member States have enacted laws regarding regular dialogue on equal-

ity with civil society organisations, including Finland, Ireland and Spain.  

Various Member States have also included local experts from Roma population or Roma medi-

ators to generate dialogue and promote cultural understanding. According to ECRI, recruiting 

Roma mediators is a useful means to prevent and address the exclusion of Roma. Belgium and 

Cyprus both launched a National Roma Platform and Romanian local public administrations hired 

Roma experts. In Sweden, Roma mediators provide support in the areas of education, social 

services and health while; in Bulgaria, they are involved in access to services, information, 

awareness raising or recognition of problems and persons in need. In Germany, Sinti and Roma 

mediators enhance cooperation between Sinti and Roma pupils, their parents and schools in four 

different Länder (Berlin, Bremen, Hambourg and Schlewig-Holstein). There are also other initi-

atives in the Member States for dialogue and cooperation with different actors. Some examples 

are illustrated in the Box below: 

Box 59: Good practice examples of dialogue with local communities or specific actors from the 

private sector/civil society 

Good practice examples of dialogue with local communities or specific actors from the pri-

vate sector or civil society  

Belgium: Belgium employs peacekeepers (non-police public security ‘officers’), who form a link between 
the municipality and its citizens. Although they do not have enforcement authority, their presence in 
neighbourhoods increases security, since they can inform citizens and report problems to the police or 
the municipality.  

Finland: the central administration of Finland includes a working group fighting against discrimination 
and promoting access to social and health services. 

Italy: there is a duty for the Italian State, embedded in the law 101/1989, to consult with Jewish com-

munity representatives in the programming of inclusive actions in different spheres of life, such as edu-
cation, employment and sports. 

Spain: OBERAXE, the Spanish Observatory of Racism and Xenophobia (OBERAXE), which is part of 

several ministries, collaborates and coordinates organisations, both public and private, that are working 
to prevent racism. OBERAXE also prepares plans and strategies promoting migrants’ inclusion in Spain. 

Interinstitutional cooperation, e.g. equality body and data protection authorities, or 

for developing specific statistics 

According to Equinet, interinstitutional dialogue and cooperation is another means to fight 

against racial and ethnic discrimination1131, as it may enhance the collection of equality data, 

may lead to a more accurate identification of data needs and could be a tool used to investigate 

and address issues of racial and ethnic discrimination. ECRI considers that it could help dealing 

with specific topics. As an example, cooperation could be organised between equality bodies, 

data protection authorities and academics to tackle the issue of algorithmic discrimination by 

means of artificial intelligence1132.  France and Spain have both taken measures to create inter-

institutional dialogues and cooperation, these are exemplified below: 

Box 60: Good practice examples of interinstitutional cooperation 

Good practice examples of interinstitutional cooperation 

                                                 
1131 Equinet (2020), A perspective from the work of equality bodies on: European equality policy strategies, equal 

treatment directives, and standards for equality bodies; Equinet (2019), Equality bodies countering ethnic profiling; 
Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; ECRI (2004), 10 years of com-
bating racism in Europe: a review of the work of the European Commission against racism and intolerance. 

1132 ECRI (2018), Discrimination, artificial intelligence, and algorithmic decision-making. 
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Spain: in 2018, Spain’s government signed a cooperation agreement on institutional cooperation against 

racism, xenophobia and phobia against LGBTI-communities.  

France: every District Attorney’s office in France contains a department against discrimination where 

all relevant actors are gathered1133.  

4.3.5 Equality duties 

Several Member States have adopted measures aimed at promoting equality in the public sector. 

For example, Finnish state and municipal authorities, education providers and employers are 

under an obligation to set out plans including relevant measures to promote equality and are 

supervised by the Non-Discrimination Ombudsman of Finland, which can bring a case of non-

compliance before a specialised tribunal. Hungarian legislation requires budgetary bodies and 

state-controlled companies of at least 50 employees to set out equal opportunities plans which 

include positive measures preventing and addressing cases of discrimination and to assess the 

composition of the workforce, such as the situation of Roma employees. The Box below highlights 

further examples: 

Box 61: Good practice examples of imposing legal duties on the public sector  

Good practice examples of imposing legal duties on the public sector to promote equality in 
a proactive and systematic manner 

Ireland: in Ireland, there is a statutory duty for every employee of a public body to eradicate discrimi-
nation, to promote equality of opportunity and treatment and to safeguard the human rights’ protection 
of the public body’s members, its staff and those to whom they provide services. The statutory duty 
implies that public bodies assess relevant equality issues in their strategic plan. Public bodies are also 
required to determine how to tackle these issues and to report on the progress made. In implementing 

this duty, public bodies are assisted and monitored by the Irish Human Rights and Equality Commission.  

UK: the UK has adopted the Equality Act 2010, a legal framework protecting individual rights and pro-
moting equal opportunity which requires public authority to respect equality duties (Public Sector Equal-
ity Duty or PSED). The PSED concerns all organisations providing a public service (officers working for 
the police, in prisons and in the probation service, customs and excise, tax, trading standards and health 
and safety officers, licensing, the core functions of immigration authorities,…). It implies that those or-
ganisations need to eliminate discrimination, improve equality of opportunity between those who fall 
within a protected category of persons and those you do not, and encourage good relations between 

those groups of persons. Policies and service delivery shall incorporate those objectives and need to be 
reviewed regularly. The concerned organisations are required to publish equality information and targets, 
and monitor the progress made towards achieving these targets. Under the Act, individuals and groups 
are entitled to take legal action in case of unlawful distinction in treatment. This mechanism is supervised 
by the Equality and Human Rights Commission, which may conduct investigations, seek judicial review 
or issue compliance orders when a public body does not comply with its duties under the Equality Act 
20101134.  

 

Pitfalls/implementation challenges: 

Most existing positive equality duties, as obligations to take action, have been identified in leg-

islation, formulated as positive duties imposed on an organisation, and accompanied by an ob-

ligation to report on progress. It is therefore difficult to assess whether the same effect would 

be achieved in countries where such duties are enshrined in policies rather than in legislation.   

                                                 
1133 Ministère de la Justice (France), Circulaire du 4 avril 2019 relative à la lutte contre les discriminations, les propos 

et les comportements haineux, 2019. 
1134 Equality Act 2010; Open Society Foundations (2012), Reducing Ethnic Profiling in the European Union: A Handbook 

of Good Practices, p.20, https://www.justiceinitiative.org/uploads/449dcf75-c97e-432c-8fd2-f7a884057d48/reduc-
ing-ep-in-EU-12172012_0.pdf; UN Department of Economic and Social Affairs (2022, UN DESA Policy Brief No. 136, 
Promoting non-discrimination in public administration: some entry points.  

https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.legifrance.gouv.fr/download/pdf/circ?id=44602
https://www.justiceinitiative.org/uploads/449dcf75-c97e-432c-8fd2-f7a884057d48/reducing-ep-in-EU-12172012_0.pdf
https://www.justiceinitiative.org/uploads/449dcf75-c97e-432c-8fd2-f7a884057d48/reducing-ep-in-EU-12172012_0.pdf
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4.3.6 Preventative/proactive actions 

Supportive measures for disadvantaged groups: support to educational establish-

ments in combating racial and ethnic discrimination as well as the specific difficulties 

faced by Roma pupils 

ECRI has repeatedly advocated, along with other actors, for the introduction of positive ac-

tions, including supportive measures for disadvantaged groups1135. These actions could mean 

the adoption of measures creating incentives for employers to hire racial and ethnic minority 

workers, measures to promote the representation of minorities in political life or measures to 

support educational establishments in their fight against racial and ethnic discrimination.  

Regarding educational establishments more specifically, ECRI considers that childhood education 

is a key factor in the development of future life opportunities and that ensuring Roma children 

an equal start in life can end the intergenerational cycle of poverty and is instrumental to ensure 

the inclusion of Roma pupils1136. Therefore, ECRI encourages to add teaching and integration 

support for Roma children in mainstream schools, instead of redirecting those pupils to special 

needs classes. Latvia, Portugal, Romania are the most relevant Member States when it comes 

to the adoption of measures supporting educational establishments to combat racial and 

ethnic discrimination, more particularly measures tailored to the difficulties faced by Roma pupils 

(for more details see the Box below). In addition, Roma NGOs in Austria offered school media-

tion, extra-curricular tuition and free after-school support services and language classes in public 

schools for Roma pupils.  

Box 62: Good practice examples of supportive measures for disadvantage groups 

Good practice examples of supportive measures for disadvantage groups 

Latvia: five municipalities in Latvia have hired Roma mediators in the education sector, which has been 

considered as useful to increase school enrolment and prevent dropouts of Roma pupils and students1137. 

Portugal: a school ID card system allows nomadic families to attend any school at the grade level 
specified on the school ID card. 

Romania: Romania grants scholarships to secondary and professional Roma pupils and offers pupils in 
remote area free transportation by school buses. In addition, Roma children can receive free school 
supplies and be part of educational programmes such as “Second Chance” and “School after School”1138. 

4.3.7 Remedies and enforcement   

Alleviating the financial burden of proceedings with a view to facilitate the reporting 

of racial or ethnic discrimination cases 

In order to provide all victims of racial discrimination with adequate means of legal protection, 

several measures to facilitate reporting have been identified in some Member States as an ex-

ample of good practice. For example, tax incentives are offered in Belgium and Romania. In 

some Member States, mediation or conciliation procedures are available free of charge 

as part of the court proceedings. In Italy, the pre-trial mediation is mandatory, while in Romania 

pre-trial mediation is an optional solution. Funds that provide victims of discrimination with 

                                                 
1135 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission against 

racism and intolerance; ECRI (2015), 5th report on Poland; ECRI (2019), 5th report on Luxembourg; ECRI (2015), 
5th report on France; ECRI (2019), 5th report on Romania; ECRI (2019), 5th report on the Netherlands; ECRI 
(2017), 5th report on Sweden; Ontario (2017), A better way forward: Ontario’s 3-year Anti-racism Strategic plan; 
ECCAR response to consultation; Information obtained from the Slovak legal expert through desk research; Infor-
mation obtained from Association Novo Dia (Portugal) via interview held in February 2022. 

1136 ECRI (2019), Fitfth Report on Romania, p. 27. 
1137 ECRI (2018), Fifth Report on Latvia, p. 25. 
1138 ECRI (2019), Fifth Report on Romania, p. 71. 

https://files.ontario.ca/ar-2001_ard_report_tagged_final-s.pdf
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advance coverage of legal costs are set up in Italy. Exceptions regarding the payment of court 

fees in discrimination cases are adopted in several Member States. More specifically, Croatia, 

Portugal, Romania, Malta and Bulgaria could be quoted as good examples1139. In the Czech Re-

public there is a reduced court fee. In Bulgaria, the Protection against Discrimination Act stip-

ulates that, procedures both before the general courts and before the quasi-judicial equality 

body are exempt from all costs, both state fees and expenses. Poland has an interesting 

example regarding labour cases; an employee can be represented by a representative of a trade 

union, a labour inspector or another employee1140, so they do not have to pay for legal assis-

tance.  

Box 63: Good practice examples of alleviating the financial burden of proceedings with a view 
to facilitate the reporting of racial or ethnic discrimination cases 

Good practice examples of alleviating the financial burden of proceedings with a view to fa-

cilitate the reporting of racial or ethnic discrimination cases 

Sweden: a legal provision was adopted that represents a good example in this field. In discrimination 
cases brought by individuals by themselves or by NGOs on their behalf, each party may be ordered by 
the court to bear its own litigation costs, if the party that has lost the case had reasonable grounds for 
bringing the dispute to court. However, this does not apply when the Equality Ombudsman brings an 

action on behalf of an individual under Section 2 of the Discrimination Act, whereby the Equality Om-
budsman becomes a party in the case and can bear the costs of the litigation, including the risk of having 
to pay the legal costs of the other party in case of failure1141. This amenity protects individuals who bring 
their own cases or NGOs which bring cases on behalf of individuals, so that they will not be deterred 
from asserting their rights. The Swedish legislation includes a similar rule that applies in labour cases, 
but the Labour Court is quite restrictive concerning its use. 

Italy: several good practice examples were found in Italy: 

 The national equality body (UNAR) provides financial support1142. The UNAR has created a soli-
darity fund for access to justice by victims of discrimination, providing lawyers with part of the 

legal costs of actions brought before the courts. The amount does not cover the overall legal 
expenses, but acts as an incentive for lawyers engaging in cases in this area.  

 There is a general law on pre-trial mediation that applies to all anti-discrimination claims. Pre-
trial mediation is now mandatory in anti-discrimination cases1143.  

 Concerning standing to litigate, the victim can act personally without representation by a lawyer 
in the first instance. The judge can choose the best method for gathering evidence. If there is a 
particular urgency, the judge can as well issue an interim order1144. The Department for Equal 
Opportunities of the Presidency of the Council of Ministers keeps a list, approved by the Ministry 
of Labour and Social Policies and the Department for Equal Opportunities, of associations and 

bodies selected on the basis of ‘their purpose and the degree of continuity in their action’ which 
have standing to litigate in support of or on behalf of victims of discrimination.  

 

Pitfalls/implementation challenges: 

On the other hand, ‘bad practice’ examples were also identified in some Member States, where 

no measures were taken to alleviate the financial burden of the proceedings. For example, 

                                                 
1139 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 57. 
1140 Poland, Code of Civil Procedure, 17 November 1964, Article 465(1). 
1141 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 58. 
1142 Migration Policy Group (2020), Handbook on the Racial Equality Directive: with a special focus on Italy, Romania 

and Sweden, Independent Report, p. 21. 
1143 Migration Policy Group (2020), Handbook on the Racial Equality Directive: with a special focus on Italy, Romania 

and Sweden, Independent Report, p. 20. 
1144 Migration Policy Group (2020), Handbook on the Racial Equality Directive: with a special focus on Italy, Romania 

and Sweden, Independent Report, p. 20. 
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in France, the person who loses the case before the courts must pay the court fees, which, along 

with the difficulty of gathering evidence and proving the case, serves as double a deterrent for 

the victim to take judicial actions. Legal aid may be granted for people with low incomes, but 

according to a workshop participant, the right to legal aid is controlled by the court and can be 

rejected. The court only grants legal aid if it estimates that the case is reasonable. As a result, 

the victims may need to pay the fees, which means that they may never go to court1145. Another 

deterrent reported from Member States such as Poland and Sweden refers to the low amount of 

compensation awarded to victims if discrimination is found1146. 

Other procedural changes aimed at reducing the barriers to start legal proceedings 

At EU-level, the joint EU/CoE programme ‘Roma Women’s Access to Justice’, JUSTROM31147 was 

created to improve access to justice of Roma women by supporting their empowerment through 

increasing their awareness about discrimination, complaint mechanisms, the justice system and 

human rights institutions/equality bodies. This example is described in the Box below:  

Box 64: Good practice examples of improving access to justice for ethnic minorities 

Good practice examples of improving access to justice for ethnic minorities 

JUSTROM3 joint programme of the European Commission and the Council of Europe for access 
to justice of Roma women: the project’s activities were organised in three pillars: empowerment of 
Roma women, increased synergies and partnerships to enhance institutional networking and increase 
partnership for policy change and enhancement of professional resources. The project linked minorities 

to social networks and institutions (providing certain services in different sectors) based on mutual trust. 
Several activities were carried out at local level to support the empowerment of Roma women and a 
dialogue of mutual understanding with the municipalities and offices they could approach to sustain their 
claims for justice1148.  

 

At Member State level, there are some examples of procedural changes aimed at reducing the 

barriers to start legal proceedings. In some Member States, the judicial procedures in case 

of discrimination are expedited. The objective is to respond to the need to address discrim-

ination effectively and to make sure that the prejudice-based incidents do not spiral into aggra-

vation, the means of evidence do not disappear and the impact on the victims does not take root 

leading to increased vulnerability. This is the case in Belgium, where the judge can deliver an 

injunction imposing immediate cessation of the discriminatory practice, under the threat of fi-

nancial penalties. Fast track proceedings are available in Italy and in Croatia1149, where the 

law prescribes that the bodies which conduct the proceedings are obliged to take action urgently. 

Sweden has accelerated proceedings in place which are used mainly by the Anti-discrimination 

Bureaus and the Equality Ombudsman. Luxembourg provides another remarkable example at 

national level, there is an emergency procedure in place through which the nullity of the 

termination of a working contract can be declared if the dismissal is based on discriminatory 

behaviour. 

Pitfalls/implementation challenges: 

The excessive length of judicial proceedings was identified as an important “bad” practice by a 

number of stakeholders, acting as deterrent for victims to initiate legal proceedings. Moreover, 

a stakeholder notes that the outcome of such legal proceedings is often not very visible, making 

                                                 
1145 Contribution of a participant to the Workshop held on 17 May 2022. 
1146 Interview with a Polish lawyer, 1 March 2022; Interview with a Swedish NGO, 16 February 2022. 
1147 Council of Europe, Access to Justice of Roma and Traveller Women, About JUSTROM3, available at: https://pjp-

eu.coe.int/en/web/access-to-justice-for-roma-women/about-justrom3.  
1148 E.g. in Bulgaria. 
1149 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 60. 

https://pjp-eu.coe.int/en/web/access-to-justice-for-roma-women/about-justrom3
https://pjp-eu.coe.int/en/web/access-to-justice-for-roma-women/about-justrom3
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potential victims reluctant to lodge complaints and start lengthy and often cumbersome legal 

proceedings without having had positive examples of potential outcomes. During the workshop, 

participants noted that it is important to consider the combined effect of the several thresholds 

identified above, e.g., length of proceedings in combination with the difficulty to gather evidence 

and cost of legal proceedings.  

Amicable conflict resolution (mediation) 

At international level, the Office of the Ombudsman and Mediation Services has joined a cam-

paign to raise awareness and facilitate conversations about racism in the United Nations work-

place1150. To promote diversity and inclusion and to explore how racism manifests itself within 

the Organization, their conflict-resolution experts developed a dialogue model that provides a 

framework using conversation guidelines and carefully considered questions. The goal is to cre-

ate a safe space for participants to exchange perspectives and experiences relating to racism in 

the workplace. 

At Member State level, mediators may play a relevant role in helping victims access the relevant 

services and authorities. When a mediation procedure is the decision of the victim and is carried 

out in a respectful manner, it may lead to a more constructive solution, avoiding conflict and 

allowing for increased awareness and respect. Mediation procedures can be available as a 

mandatory part of legal proceedings before a court (e.g., France, Portugal and Spain) or volun-

tary (e.g., Italy, Romania, Hungary and Slovakia)1151. National equality bodies may act as me-

diators as well. In Belgium, the national equality body (Unia) is well-known for its mediation 

practices1152. In Bulgaria, Roma mediators are entrusted with the task of facilitating communi-

cation, access to services etc. Roma mediators are also foreseen in National Strategy for the 

Integration of Roma Communities in Portugal. In Ireland, the Workplace Relations Commission 

runs a mediation service. In Greece, the Ombudsman has shown a multifaceted activity by in-

troducing mediation interventions. Some examples are described in the Box below: 

Box 65: Good practice examples of amicable conflict resolution (mediation) 

Good practice examples of amicable conflict resolution (mediation) 

Belgium: the national equality body (Unia) can act as mediator and assist the victim(s) and the alleged 
perpetrator of discrimination to reach a form of amicable settlement. This explains the low number of 
cases filed with the courts compared to the number of complaints handled by Unia.  

Bulgaria: Roma legal mediators are entrusted with the task of facilitating the communication with rep-
resentatives of target groups in Roma villages, consult and motivate them to participate in the mediation, 
organise location where they can receive services, conduct these services together with the representa-
tives of the institutions; organise information campaigns; facilitate the access and communication to 
lawyers and secure translation when necessary.  

Ireland: the Workplace Relations Commission (WRC) offers a mediation service called the Early Reso-

lution Service. The mediation service is offered by equality officers in the case of all equality/discrimina-

tion disputes1153. This mediation facility is provided for in section 39 of the Workplace Relations Act, 
20151154. If both parties are agreeable, this form of mediation may be offered to the parties. The process 
is carried out over the phone by an employee of the Commission, a Mediation Officer, or in a face to face 
meeting. 

                                                 
1150 United Nations, Ombudsman and Mediation Services, Campaign on Addressing Racism and Promoting Dignity for 

All, available at: https://www.un.org/ombudsman/special-initiatives/dialogues-on-racism.  
1151 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 68. 
1152 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 68. 
1153 Workplace Relations Commission, Complaints & Disputes, Overview. Available at: https://www.workplacere-

lations.ie/en/complaints_disputes/ 
1154 Workplace Relations Act, Number 16 of 2015, 20.05.2015, Art. 39. 

https://www.un.org/ombudsman/special-initiatives/dialogues-on-racism
https://www.workplacerelations.ie/en/complaints_disputes/
https://www.workplacerelations.ie/en/complaints_disputes/
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Enabling online reporting of discrimination as an additional means of reporting 

Victims of discrimination may be afraid to come forward. This can be linked to fear of retaliation 

or further discrimination. Thus, several examples at national level have been identified that pro-

vide alternative reporting mechanisms that offer a remedy to the barrier posed by the fact 

that reporting discrimination in person might induce. Online reporting of discrimination is sup-

ported in some Member States, and could be developed in addition to other ways of reporting to 

ensure the widest possible range of options to lodge complaints. Examples enabling online re-

porting are described in the Box below. 

Box 66: Good practice examples enabling online reporting of discrimination  

Good practice examples enabling online reporting of discrimination 

France: the website to report racial/ethnic discrimination (https://www.antidiscriminations.fr/), was 

created by the Defender of Rights in 2021. A team of lawyers specially trained in discrimination respond 
to the questions and complaints and provide legal advice. Once the situation has been established, they 
legally qualify the situation and determine whether or not the case is indeed a case of discrimination 
under the law. In the case of discrimination, they would suggest referring the matter to the Human 
Rights Defender using the online form or by contacting the Defender's delegate nearest the person sub-
mitting the complaint. The team answers free of charge and directly. The exchanges are confidential. A 
telephone relay is available for deaf people. The service is extended to French overseas departments as 

well.  

The Netherlands: the Antidiscrimination Bureau has a national website through which discrimination 
can be reported and where victims can ask question and find useful information (https://www.discrimi-
natie.nl/#/home). An online form is available to report discrimination or file a complaint. Witnesses can 
report an incident using the same form. There is also a phone number where one can get advice and ask 
questions. Discrimination can be reported via a smartphone app as well. 

Ireland: the Irish Network Against Racism has an online portal to report racism named IREPORT.IE 

(https://www.ireport.ie/). The iReport.ie system was launched in July 2013and those who experienced, 
witnessed or heard of a racist incident can report it. Reporting can also be done on behalf of someone 
else. It allows its users to upload photos, screengrabs, videos, pdfs, audios and other files supporting 
their report. The information provided is fully confidential and anonymous. 

Actio popularis 

Actio popularis can be advantageous as it provides equality bodies, organisations, associations 

or other legal entities with a legitimate interest in combating discrimination with legal standing.  

At Member State level, actio popularis is permitted by national law for discrimination cases in 19 

countries1155. For example, in Hungary, actio popularis has been applied in cases that involve 

the Roma community or in cases of discrimination in housing1156. In the Netherlands, actio pop-

ularis is allowed following a general provision of civil law that allows associations or foundations 

to act on behalf of multiple victims. In Slovakia, actio popularis was used against a school that 

segregated Roma students. In France, provisions on actio popularis allow trade unions to de-

nounce discriminatory collective agreements. In Portugal, NGOs are exonerated of costs if they 

use actio popularis1157. In Romania, associations, trade unions and other legal entities with a 

legitimate interest in combating discrimination can bring civil cases. Some examples are high-

lighted in the Box below: 

                                                 
1155 European Network of legal experts in gender equality and non-discrimination (2020), A comparative analysis of 

non-discrimination law in Europe 2019, p. 96. 
1156 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 53. 
1157 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 95. 

https://www.antidiscriminations.fr/
https://www.discriminatie.nl/#/home
https://www.discriminatie.nl/#/home
https://www.ireport.ie/
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Box 67: Good practice examples of actio popularis 

Good practice examples of actio popularis 

Italy: associations, organisations and trade unions can act in the public interest, without representing a 
specific victim. Actio popularis is regulated in several legislative decrees1158. Organisations with legal 
standing can act in cases of collective discrimination when victims cannot be identified. Representatives 

of trade unions can act against collective discrimination also when victims are not identifiable1159.  

Hungary: social and interest representation organisations, the equality body and the Public Prosecutor 
can bring actio popularis claims, provided that the violation of the principle of equal treatment was based 
on a protected characteristic and the violation affects a larger group of people that cannot be determined 
accurately1160.  

Potential solutions and tools to prevent and remedy algorithmic discrimination 

At EU-level, the European Law Institute (ELI) has developed model rules to provide compre-

hensive assessment of algorithmic, including AI-based, decisions made by public administra-

tions1161. Algorithmic decision-making can raise problems in terms of protection of people against 

discrimination, thus the model rules could provide some guidance for the Member States. 

At Member State level, in France, the French Defender of Rights and the National Commission 

on IT and Liberty (CNIL) created a working group that addresses issues related to dis-

criminatory biases in the use of AI and coordinated a seminar to discuss this topic in 2020. As 

a result, recommendations for good practices were published1162. Both institutions are carrying 

out research in the area and develop awareness raising activities by informing the public about 

biases and about their rights1163. Some Member States have published further research in the 

area, such as the national insurance agency in Sweden, the Portuguese Administrative Modern-

isation Agency (AMA) that published a Guide for the Ethical, Transparent and Responsible Arti-

ficial Intelligence, or the Federal Anti-Discrimination Agency in Germany that published a study 

named “Risks of discrimination through the use of algorithms”. In Spain, a Charter of Digital 

Rights, prepared by the Government, recognises the right to equality, non-discrimination, and 

non-exclusion in digital environments1164. Malta’s AI strategy makes reference to the importance 

of equality, non-discrimination, and solidarity in AI1165. In Poland, a ‘right to clarify’ has been 

introduced for banking legislation (see Box below). In the Netherlands, the Government an-

nounced in 2019 that they were working on a legislative measure to ensure the quality of 

algorithmic decision-making, in particular profiling and risk analyses relating to specific ge-

ographic areas, including to minimise the risk of discrimination. Two years later, in June 2021, 

they specified a legal basis to allow the processing of special category personal data, under strict 

                                                 
1158 Legislative Decree 215/2003, Art. 5; Legislative Decree 216/2003, Art. 5; Legislative Decree 67/2006, Art. 4). 
1159 Country report, non-discrimination Italy. Pag. 71. 
1160 European Commission (2011), How to present a discrimination claim: Handbook on seeking remedies under the EU 

Non-Discrimination Directives, p. 67. 
1161 Albert-Ludwigs-Universität Freiburg, European Regulatory Approach to Trustworthy AI in Public Administration, 

available at: https://kommunikation.uni-freiburg.de/pm-en/press-releases-2022/european-regulatory-approach-to-
trustworthy-ai-in-public-administration. 

1162 France, CNIL, Défenseur des droits, Joint Recommendation (2020), Algorithmes: prevenir l’automatisation des dis-
crimination, available at: ttps://juridique.defenseurdesdroits.fr/index.php?lvl=notice_dis-
play&id=32665&opac_view=-1. 

1163 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination, p. 116. 

1164 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 
to non-discrimination, p. 117. 

1165 Malta, Towards trustworthy AI, Malta’s ethical AI Framework, 199vailab 2019, 199vailable at: https://malta.ai/wp-
content/uploads/2019/10/Malta_Towards_Ethical_and_Trustworthy_AI_vFINAL.pdf 

https://malta.ai/wp-content/uploads/2019/10/Malta_Towards_Ethical_and_Trustworthy_AI_vFINAL.pdf
https://malta.ai/wp-content/uploads/2019/10/Malta_Towards_Ethical_and_Trustworthy_AI_vFINAL.pdf
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conditions, where this is necessary to prevent discrimination by algorithmic models1166. The Box 

below highlights a good practice example: 

Box 68: Good practice example of potential solutions and tools to prevent and remedy algo-

rithmic discrimination 

Good practice example of potential solutions and tools to prevent and remedy algorithmic 

discrimination 

Poland: since 2019, clients of Polish banks have a right to explanation when a bank makes a loan 
decision (including if this decision has been made automatically by using algorithms). They just have to 
submit an application to the bank. The bank must then provide the list of criteria it used. The explanation 
includes information on the factors, including the applicant's personal data, which affected the assess-

ment of creditworthiness1167. 

4.3.8 Equality bodies 

Equinet advocates for the granting of decision-making and ‘effective, proportionate and dissua-

sive’ sanctioning powers to all equality bodies under EU law1168. At Member State level, different 

states have equipped their equality bodies with decision-making and sanctioning powers. The 

Equal Treatment Commission in Austria, for example, has been granted the power to investigate 

complaints and make recommendations. In Bulgaria, the Protection Against Discrimination Com-

mission decides on cases and can impose sanctions. Other EU Member States have equality 

bodies which have both decision-making powers and sanctioning powers. Those include Cyprus, 

Denmark, France, Hungary, Lithuania, Norway, Portugal and Romania1169. Examples are high-

lighted in the Box below: 

Box 69: Good practice examples of decision-making and sanctioning-power of the equality 

body 

Good practice examples of decision-making and sanctioning-power of the equality body 

Hungary: the Hungarian Equal Treatment Act (ETA) provides, in its Article 17/A(1), that the Parliamen-
tary Commissioner for Fundamental Rights (Hungarian equality body) may impose the cessation of a 
situation constituting a violation of anti-discrimination provisions and a ban on its continuation. It may 

also decide to make public the decision of a breach and the potential fine that comes with it.  

Romania: the National Council for Combating Discrimination in Romania has the power to receive com-
plaints, investigate cases and issue administrative sanctions where it considers there has been a dis-
crimination issue. The sanctions include warnings and fines. The Council may decide to publish relevant 
case briefs. 

                                                 
1166 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination, p. 118. 
1167 Algorithm watch, available at: https://algorithmwatch.org/en/poland-credit-loan-transparency/. 
1168 Equinet (2021), Legislating for stronger, more effective equality bodies, p. 7, https://equineteurope.org/wp-con-

tent/uploads/2021/04/Legislating-for-strong-more-effective-NEBs-Recommendations.pdf. 
1169 European Network of Legal Experts in Gender Equality and Non-Discrimination (2018), Equality bodies making a 

difference, pp. 73-77, https://ec.europa.eu/info/sites/info/files/equality_bodies_making_a_difference.pdf. 
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5 Conclusions and recommendations 

This section presents the results of Task 4 – which was dedicated to the development of 

conclusions and recommendations. Section 5.1 presents the conclusions, whereas Section 

5.2 puts forward non-legislative and legislative recommendations.  

5.1 Conclusions  

The European Union is founded, amongst others, on the principles of equality and the respect 

for fundamental rights. The principle of non-discrimination is one of the common values 

of the European Union, as referred to in Article 2 of the TEU. Article 10 of the TFEU aims at 

combating discrimination in the development and implementation of policies and activities. 

Moreover, Article 20 of the Charter asserts that everyone is equal before the law. Article 21 

further ascertains the prohibition of discrimination on a range of grounds, including race and 

ethnicity.  

The EU has also enacted specific legislation to fight discrimination. One of such instruments is 

RED. The RED provides protection against racial or ethnic discrimination in a wide range of 

material areas, as set out in its Article 3(1).  

The Study aimed to provide the European Commission with an overview of the possible gaps 

(legal and non-legal gaps alike) in the protection against racial or ethnic discrimination, as 

offered by the RED. To this end, extensive research was carried out, entailing both desk 

research (i.e., review of existing sources of information1170) and stakeholder consultations1171. 

The research analysed both qualitative and quantitative datasets. Due to the scarcity of 

comparable and accurate quantitative equality data on racial or ethnic discrimination1172, as 

well as the general underreporting of discriminatory incidents, it is challenging to estimate the 

exact scale of the problem. Several sources, including large scale surveys1173 monitoring the 

perceptions and experiences of relevant racial or ethnic minority groups, however, provide 

undeniable evidence that racial or ethnic discrimination remains a persistent problem in the 

EU. Considering the above, the Study puts forward evidence-based conclusions and recom-

mendations with a note that some findings could potentially be further substantiated with 

more accurate and comparable (quantitative) equality data.  

                                                 
1170 This entailed the completion of EU-level and national-level desk research. 
1171 This entailed the completion of semi-structured interviews at EU- and national levels (10 and 72, respectively), 

a targeted online survey (68 respondents), an Open public consultation (OPC; 231 respondents, 18 written con-
tributions) organised by the European Commission and a Workshop (23 participants).    

1172 According to a recent European Parliament (2022), ‘Briefing on EU legislation and policies to address racial and 
ethnic discrimination’ there are three main reasons for the scarcity of (quantitative) equality data: (1) reports in 
many Member States can be filed with many different authorities; the data collected by these authorities are not 
combined; (2) the data collected are not disaggregated by race or ethnicity; moreover racism is not always reg-
istered as such, but as other form of discrimination, such as discrimination based on religion; (3) Member States 
might be reluctant to collect data on racial or ethnic discrimination, ‘due to historical abuses of such records’; 

these concerns often translate to data collection related prohibitions in national laws.  
1173 Such surveys are completed by the FRA for example (see for example: FRA’s second minorities and discrimina-

tion survey. Moreover, the Eurobarometer surveys (see for example: Discrimination in the European Union) on 
discrimination also provide information on attitudes and perceptions.  

https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690525/EPRS_BRI(2021)690525_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690525/EPRS_BRI(2021)690525_EN.pdf
https://fra.europa.eu/en/news/2020/fras-second-minorities-and-discrimination-survey-dataset-now-available
https://fra.europa.eu/en/news/2020/fras-second-minorities-and-discrimination-survey-dataset-now-available
https://europa.eu/eurobarometer/surveys/detail/2251
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Public sector actions that entail the exercise of public authority by law enforce-

ment1174 constitute the main area where possible racial or ethnic discrimination ma-

terialises. This area does not seem to be comprehensively covered by EU law, which could 

be explained by the fact that the EU’s competence to act in this area is limited. The current 

section dedicated to conclusions and recommendations mainly focuses on this material area.  

Moreover, some sources suggest that additional potential gaps in protection also relate to 

the following material areas:  

 exercise of public authority by judicial and immigration authorities; 

 exercise of public authority by bodies other than law enforcement and judicial author-

ities; 

 in connection with the use of public spaces; 

 in connection with ‘other/grey areas’.  

However, the scale of the issues / the evidence available are much more limited than in the 

field of law enforcement. The EU’s competence to act is also limited in some of the fields 

above. Detailed conclusions and related recommendations linked to these potential gaps are 

provided in Annex IX to the Final Report.  

The current Study also mapped potential gaps in the protection mechanisms/measures 

provided by the RED. In particular, it identified gaps relating to: 

 mechanisms enabling for the use of proactive and preventive approaches to tackling 

discrimination;  

 mechanisms that currently exist under the RED supporting the Directive’s implemen-

tation and enforcement. 

The Study also showed that protection against multiple1175, intersectional1176 and struc-

tural1177 discrimination is not / not perceived as sufficient.  

5.1.1 Main area of potential discrimination beyond those already covered by the RED 

The Study found possible (potentially structural) racial or ethnic discrimination in the exercise 

of public authority by law enforcement authorities, in particular by the police. The data 

collected seem to indicate the existence, or at least the perceived existence, of racial or ethnic 

profiling by the police, in relation to stop and search activities and identity checks. Racial or 

ethnic discrimination also seems to manifest in the increased use of force by law enforcement 

authorities towards certain racial or ethnic groups. Arbitrary attitudes by law enforcement 

authorities (manifesting in for example the increased use of fines for non-compliance with 

                                                 
1174 Not including law enforcement authorities in charge of immigration enforcement. This differentiation is neces-

sary as the evidence-base gathered under the Study in connection with immigration enforcement is less conclu-
sive; moreover, existing EU legislation in this area seems to cover some aspects of potential discriminatory 
practices.  

1175 This refers to discrimination that occurs on the basis of more than one perceived characteristics. Source: Inter-
sectionality and Multiple Discrimination (coe.int). 

1176 This refers to cases when two or multiple grounds operate simultaneously and interact in an inseparable man-
ner, producing distinct and specific forms of discrimination. Source: Intersectionality and Multiple Discrimination 
(coe.int). 

1177 The EU Anti-racism Action Plan 2020-2025 describes structural discrimination as encompassing discriminatory 
behaviours, including those based on unconscious bias, that are embedded in social, financial and political insti-

tutions, impacting on the levers of power and on policy-making and that puts barriers solely due to persons’ ra-
cial or ethnic origin. Literature also refers to structural discrimination under other titles such as ‘systemic dis-
crimination’, ‘institutional discrimination’ or ‘systematic discrimination’.  

https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
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COVID-19 restrictions) towards certain racial or ethnic groups have also been reported on in 

the context of the COVID-19 pandemic.    

The RED is not applicable to public sector actions that entail the exercise of public authority 

by law enforcement authorities. However, some of the gaps in protection appear to be ad-

dressed by other EU law (e.g., by Directive (EU) 2016/680) or national law instruments. 

In relation to stop and search activities and identity checks by the police and discrimina-

tory profiling, the extent of protection, however, remains somewhat curtailed by the specific 

scope and purposes of the instruments identified. Moreover, the implementation of legal pro-

tection at the national level could be improved to ensure better protection.  

Problems with racial or ethnic discrimination, in the areas not or not sufficiently covered by 

the RED (e.g., in the context of predictive policing or profiling in particular) may be caused or 

exacerbated by the use of automatic data processing and algorithmic decision making. 

Most Member States do not regulate the use of AI in a way that would take into account its 

potential impacts on racial or ethnic discrimination. The Proposal for the AI Regulation would 

contribute towards limiting the potential discriminatory impacts of the use of Artificial Intelli-

gence (AI) technologies.  

Some measures have already been taken at both EU- (e.g., CEPOL training programmes for 

law enforcement officials) and national-levels (e.g., measures for the better recording of stop 

and search activities) to address the gaps in protection.  

5.1.2 Protection mechanisms/measures 

The Study identified some mechanisms/measures that, if introduced and/or reinforced, could 

ensure a more proactive and preventive approach to tackling discrimination. These 

potential mechanisms/measures are not / not sufficiently covered by the RED:  

 Mechanisms to better define longer-term, specific objectives to address (the 

root causes of) discrimination and structural discrimination: National Action 

Plans (NAPS) outlining in a comprehensive manner all activities that a Member State 

could undertake to improve racial equality, could be one such tool. Although the RED 

does not require the adoption of NAPs, the European Commission in the EU Anti-racism 

Action Plan reinforced the importance of NAPs by recommending their adoption by all 

Member States. In line with some guiding principles developed by the European Com-

mission, all Member States are invited to adopt their NAPs by 20221178. The European 

Commission will regularly monitor the implementation of the NAPs.  

The Roma national strategic frameworks could also enhance equality, inclusion and 

participation. The European Commission called on the Member States to submit their 

national strategic frameworks by September 2021 and report on the implementation 

thereof every two years1179. The European Commission proposed, among the minimum 

targets to be achieved by the Member States, the objectives of e.g., ‘cutting the pro-

portion of Roma with experience of discrimination by at least half’, or ‘doubling the 

proportion of Roma filing a report when experiencing discrimination’. As of February 

2022, the development of the national strategic frameworks was still on-going in some 

                                                 
1178 Information provided by the European Commission.  
1179 2020-2030 EU Roma Strategic Framework (europa.eu).  

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1813
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Member States1180. Moreover, in 2022 the European Commission will assess the com-

mitments made by Member States in their national Roma strategic frameworks and 

provide guidance for their improvement, if needed1181.  

The stakeholder consultation workshop confirmed that initiatives similar to the NAPs or 

the Roma national strategic frameworks constitute important instruments for the Mem-

ber States to tackle discrimination, including its structural dimension. Sufficient fund-

ing, continuous monitoring, institutionalised cooperation and political support that can 

incentivise their implementation, however, is necessary to ensure that they fulfil their 

objectives. 

 Information, awareness raising, guidance and training: Despite existing na-

tional- and EU-level initiatives (see examples below), low awareness of anti-discrimi-

nation legislation and of the existence of equality bodies that could assist victims re-

mains a major challenge in the fight against racial or ethnic discrimination1182. A source 

suggests for example, that ‘only one-third of EU citizens are fully aware that they are 

legally protected against discrimination’1183. Hence the need for additional measures 

(e.g., awareness raising campaign, training, guidance documents) that could target a 

variety of actors, including victims, the general population and professionals (e.g., 

judges, lawyers, prosecutors, police and prison officers)1184. The workshop also con-

firmed the need for furthering the provision of information on racial or ethnic discrim-

ination, racism and unconscious bias.  

Examples of existing initiatives have been identified in several Member States1185. The 

European Commission has also developed or supported awareness raising initia-

tives1186. Article 10 of the RED already requires Member States to bring the provisions 

of the RED to the attention of all individuals concerned. Moreover, Article 13 mandates 

the equality bodies with the task of providing independent assistance to discrimination 

victims in pursuing their complaints. The RED does not contain more detailed require-

ments on the matter. Many Member States have mandated the equality bodies with 

related tasks; the scope of the activities however depends on the national mandate of 

the equality bodies and the sources available for them.  

Collection and the use of equality data: ‘Accurate and comparable data is essential 

in enabling policy-makers and the public to assess the scale and nature of discrimina-

tion suffered and for designing, adapting, monitoring and evaluating policies1187’. Cur-

rently, Member State approaches towards data collection vary to a large extent1188 and 

some do not even collect data on the basis of racial or ethnic origin, as data collection 

                                                 
1180 Roma inclusion set back as several EU countries delay national strategies – EURACTIV.com. 
1181 EU Roma strategic framework for equality, inclusion and participation for 2020 – 2030, p. 11.  
1182 European Commission, Report on the application of Council Directives 2000/43/EC and 2000/78/EC (2021)  , p. 

11.  
1183 Source: Raising awareness on discrimination | European Commission (europa.eu).  
1184 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission 

against racism and intolerance; Interview with stakeholder from Belgium. 
1185 In Austria, Denmark, Ireland, Slovakia, Spain for example guidance is provided by the higher courts on how the 

concept of the burden of proof should be applied in accordance with the Directive. In France, guidance was de-
veloped for public prosecutors to deal with anti-discrimination cases in the form of a circular distributed to all 
public prosecutors.  

1186 See for example: Communication activities to fight discrimination against Roma | European Commission. 
1187 EU anti-racism action plan 2020-2025, p. 15. 
1188 EC High Level Group on Non-discrimination, Equality and Diversity (2018), Guidelines on improving the collec-

tion and use of equality data. 

https://www.euractiv.com/section/non-discrimination/news/roma-inclusion-set-back-as-several-eu-countries-delay-national-strategies/
https://ec.europa.eu/info/sites/default/files/eu_roma_strategic_framework_for_equality_inclusion_and_participation_for_2020_-_2030_0.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/tackling-discrimination/raising-awareness-discrimination_en
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/roma-eu/communication-activities-fight-discrimination-against-roma_en
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/en-guidelines-improving-collection-and-use-of-equality-data.pdf
https://ec.europa.eu/info/sites/default/files/en-guidelines-improving-collection-and-use-of-equality-data.pdf
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based on such sensitive characteristics is considered unlawful1189. EU law does not con-

tain a general requirement to collect, analyse and use equality data. Article 13 of the 

RED mandates the equality bodies with the competence of carrying out independent 

surveys and of publishing reports. Moreover, the EU has taken additional steps to re-

inforce consistent and comparable data collection by the Member States. Amongst oth-

ers in 2018, a Subgroup on Equality Data was set up to assist Member States in im-

proving the collection and use of equality data1190. The Sub-group is mandated to de-

velop a practical guidance for Member States on improving the collection of data dis-

aggregated by racial or ethnic origin. Moreover, in 2021 the European Commission 

organised a virtual Roundtable discussion on equality data, examining obstacles for the 

collection of equality data and providing a forum for the exchange of good practices on 

data collection. The Roundtable ultimately aimed to encourage Member States to con-

tinue, in full respect of their national contexts, their efforts1191 of collecting equality 

data disaggregated by racial or ethnic origin, in particular1192.  

 Diversity in the public sector: The reinforcement of diversity measures, ensuring 

the better representation of racial or ethnic minorities in the public sector could improve 

equality by among others increasing trust in public institutions or by improving the 

relationship between public authorities and the general public1193. Since 2010, the EU’s 

Platform of Diversity Charters has been supporting among others public institutions in 

putting diversity, inclusion and solidarity at the core of their activities. Whilst mainly 

private sector organisations have signed the national diversity charters, some public 

institutions are also amongst the signatories.  

 Dialogue, cooperation and collaboration: While Article 12 of the RED encourages 

dialogues with civil society organisations, and further policy measures have been taken 

by the European Commission and the Member States to encourage such activities1194, 

there seems to be a need to further reinforce dialogue and cooperation involving all 

actors concerned by racial or ethnic discrimination, including e.g., with persons affected 

by or at risk of racial discrimination, private sector, and regional or local organisations.  

 Equality duties: Equality duties imposed on the public/private sector can offer effec-

tive and proactive ways of promoting equality and preventing and eliminating discrim-

ination. Equality duties may take many forms1195 (e.g., equality impact assessment, 

self-regulation, disciplinary measures) and have already been developed in some Mem-

ber States1196. The RED does not explicitly require Member States to impose equality 

duties. It does, however, allow Member States, under its Article 5 on positive actions, 

                                                 
1189 Equinet (2016), Fighting Discrimination on the Ground of Race and Ethnic Origin; FRA (2012), The Racial Equal-

ity Directive: application and challenges. 
1190 Source : Equality data collection | European Commission (europa.eu).  
1191 A compendium or practices for equality data collection per ground and Member State is available at: Compen-

dium of practices for equality data collection | European Union Agency for Fundamental Rights (europa.eu).  
1192 EU anti-racism action plan 2020-2025, p. 16. 
1193 OECD (2009) ‘Fostering diversity in the public sector’, p. 39.  
1194 For example, In Spain, the Government signed a cooperation agreement on institutional cooperation against 

racism, xenophobia and LGTBIphobia in 2018. In France, a department against discrimination is set up within 
each District Attorney’s office, gathering all actors intervening in this area.  

1195 See Equinet (2016), Making Europe more equal: a legal duty?    

1196 For example, in Ireland, all public bodies have a statutory duty to eliminate discrimination, promote equality of 
opportunity and treatment, and protect the human rights of its members, staff and the persons to whom they 
provide services. In Austria, draft legislation must go through an impact assessment covering equality and non-
discrimination. 

https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1916-FRA-RED-synthesis-report_EN.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1916-FRA-RED-synthesis-report_EN.pdf
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/equality-data-collection_en
https://fra.europa.eu/en/promising-practices-list?field_fra_prom_practice_category_target_id%5B%5D=940&combine=&sort_by=title&sort_order=ASC
https://fra.europa.eu/en/promising-practices-list?field_fra_prom_practice_category_target_id%5B%5D=940&combine=&sort_by=title&sort_order=ASC
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.oecd.org/gov/pem/paper-fostering-diversity-public-service.pdf
https://www.archive.equineteurope.org/IMG/pdf/positiveequality_duties-finalweb.pdf
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to maintain or adopt specific measures to prevent or compensate for disadvantages 

linked to racial or ethnic origin. This could potentially cover positive action measures, 

such as quota in a voluntary manner.  In the EU Anti-Racism Action Plan, the Commis-

sion has committed to continuing to facilitate the sharing of good practices among the 

Member States in legislating for and implementing statutory duties.1197.  

The Study also identified some mechanisms/measures that could ensure a more effective 

implementation of the generally phrased protection mechanisms/measures that are al-

ready envisaged by the RED:  

 Defence of rights: Article 7 of the RED obliges Member States to set up judicial/ad-

ministrative procedures to ensure that obligations under the RED could be enforced. 

However, the effective exercise of defence rights could be hampered at national level 

by several issues, including the costs of legal proceedings1198, linguistic barriers and 

the typically short time-frame available for filing complaints1199, or difficulties linked to 

the collection of evidence in (indirect) discrimination cases1200. The Study identified 

some specific measures that Member States have typically developed to overcome 

these issues. These include, for example, mechanisms to ease the financial burden of 

judicial and administrative proceedings (e.g., reduced court fees for discrimination 

cases1201, tax incentives 1202). Moreover, in some Member States specialised courts 

dealing exclusively with discrimination cases have been set up, thereby facilitating the 

implementation of anti-discrimination rules in practice1203.  

 Sanctions: Member States are required (Article 15 RED) to provide for effective, pro-

portionate and dissuasive sanctions for the infringements of national law transposing 

the RED. Implementation challenges at national level exist for instance because some 

national courts tend to offer low amounts of monetary compensation1204. These might 

discourage victims from seeking redress from courts and/or administrative bodies1205. 

Some Member States have developed practices to overcome these challenges1206.  

                                                 
1197 EU anti-racism action plan 2020-2025, p. 21. 
1198 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, p. 

7; Migration Policy Group (2020), Handbook on the Racial Equality Directive with a special focus on Italy, Roma-
nia and Sweden, Independent Report, p. 18; Equinet (2016), Discussion Paper on Fighting Discrimination on the 
Ground of Race and Ethnic Origin, p. 33; European Commission (2011), How to present a discrimination claim: 
Handbook on seeking remedies under the EU Non-Discrimination Directives, pp. 60-63. Also information ob-
tained from Dutch, Slovenian representatives via interviews held in February 2022. 

1199 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, p. 
7. 

1200 Equinet (2016), Discussion Paper on Fighting Discrimination on the Ground of Race and Ethnic Origin, p. 33; 
European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC, p. 
7. 

1201 Such measures have been introduced for example in CZ and DK. 
1202 Such measures have been introduced for example in BE and RO. 
1203 European network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the 

right to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial 
Equality and Employment Equality Directives, p. 9.  

1204 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC. Also 
raised in Equinet (2020), A perspective from the work of equality bodies on: European equality policy strategies, 
equal treatment directives, and standards for equality bodies.  

1205 European Commission (2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC; Eu-
ropean network of legal experts in gender equality and non-discrimination (2021), Effectively enforcing the right 

to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial 
Equality and Employment Equality Directives.  

1206 In the Netherlands, for example, a change in legislation in 2015 allowed victims of discriminatory dismissals to 
also request reasonable compensation instead of only requesting the court to invalidate the termination of the 

https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://www.migpolgroup.com/wp-content/uploads/2020/09/MINDSET-Handbook-on-the-Racial-Equality-Directive-003-final.pdf
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://op.europa.eu/en/publication-detail/-/publication/c0bda55a-d85f-4f3a-91e7-e8d86546cd7a
https://op.europa.eu/en/publication-detail/-/publication/c0bda55a-d85f-4f3a-91e7-e8d86546cd7a
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://equineteurope.org/a-perspective-from-the-work-of-equality-bodies-on-european-equality-policy/
https://equineteurope.org/a-perspective-from-the-work-of-equality-bodies-on-european-equality-policy/
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
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 Equality bodies:  Article 13 of the RED obliges Member States to designate a national 

equality body/bodies. Equality bodies are identified as a key protection mechanism 

against discrimination, if provided with the necessary powers and resources to support 

victims, but also work on the prevention of discrimination1207.  As Article 13 only re-

quires Member States to empower the equality bodies with certain minimum compe-

tences, in practice significant differences exist between the equality bodies established 

in the Member States, in terms of their mandate, competences, structures, resources 

and operational functioning. Ultimately this might lead to the provision of unequal pro-

tection for citizens from one Member State to another1208.    

Most of the above measures/mechanisms could contribute to enhancing the protection against 

structural/systemic discrimination. These forms of racist or discriminatory behaviours 

deeply embedded in the way social, financial and political institutions often unintentionally 

operate, might contribute to the less favourable, or even discriminatory treatment of minority 

groups (including racial or ethnic minority groups)1209. The Study also identified insufficient 

(legal) protection against intersectional discrimination1210 as a potential shortcoming1211.  

5.2 Recommendations 

The recommendations below were developed based on the views of the stakeholders consulted 

as part of the Study, as well as the results of the national- and EU-level desk research. Stem-

ming from the limits of the EU’s competence to act in certain areas, the recommendations 

below, where necessary, differentiate between possible EU- and national-level actions.  Like-

wise, difference is made between the possibility of introducing non-legislative and legislative 

actions.  

The specific recommendations presented under this section focus on the main gaps identi-

fied as part of the Study, hence on the main areas of potential discrimination beyond 

those already covered by the RED (Section 5.2.1); and main potential gaps in the protec-

tion mechanisms/mechanisms (Section 5.2.2). Recommendations specific to other poten-

tial material areas of concern are presented in Annex IX to this Final Report.  

                                                 
labour agreement. Sources: European network of legal experts in gender equality and non-discrimination 
(2021), Effectively enforcing the right to non-discrimination: Promising practices implementing and going be-
yond the requirements of the Racial Equality and Employment Equality Directives.  

1207 Targeted survey carried out within the framework of this study; European Commission, European Commission 
(2021), Report on the application of Council Directives 2000/43/EC and 2000/78/EC. 

1208 Recital 18, Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, OJ L 
167, 4 July 2018; European Commission, European Commission (2021), Report on the application of Council 
Directives 2000/43/EC and 2000/78/EC. 

1209 EU anti-racism action plan 2020-2025, pp. 2 and 13. The workshop held at the end of the Study also confirmed 
that structural/systemic discrimination is not sufficiently addressed.  

1210 Intersectional discrimination – happens when two or multiple grounds operate simultaneously and interact in an 

inseparable manner, producing distinct and specific forms of discrimination. Source: Intersectionality and Multi-
ple Discrimination (coe.int).  

1211 The workshop held at the end of the Study also confirmed that intersectional discrimination is not sufficiently 
addressed. 

https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0951&from=EN
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination
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5.2.1 Recommendations linked to the main area of potential discrimination beyond those 

already covered by the RED  

Stemming from two reasons, the recommendations in relation to this area are mainly non-

legislative in nature. First of all, the Treaties confer limited power on the EU to legislate 

in relation to matters related to the police.  

Regarding the EU’s competence to act, it is recalled that the RED was adopted based on a 

Treaty provision1212, which has since been repealed, but which corresponds to Article 19(1) of 

the TFEU.  Pursuant to Article 19(1), the EU may legislate to ‘combat discrimination based on 

[…] racial or ethnic origin […]’ ‘within the limits of the powers conferred by […]’ other provi-

sions of the Treaties. The Box below provides a brief overview of some relevant Treaty provi-

sions that could be of relevance for assessing the EU’s right to act. These provisions confirm 

that in this area the EU’s power to legislate remains very limited. As a matter of fact, the 

legislative framework in the area of law enforcement is predominantly regulated by national 

laws.   

Box 70: EU’s (limited) power to legislate in relation to the police 

EU’s (limited) power to legislate 

Articles 871213 et seq. of the TFEU (Chapter V): provisions referring to police cooperation. The relevant 
provisions suggest that legal bases set out in Chapter V are to be relied on in a cross-border context. 

Consequently, it could be argued that based on these Treaty provisions the EU would not have the 
power to regulate purely domestic issues. 

Article 67(3)1214 of TFEU: provision setting out that the ‘Union shall endeavour to ensure a high level 
of security […] through measures for coordination and cooperation between police and judicial au-
thorities and other competent authorities’. Article 67(3) should be read together with Title V, which 
follows up on the types of measures that could be taken to ensure coordination and cooperation 

between police and judicial authorities. None of the relevant provisions of Title V specify the type of 

measure (e.g., Directive) that could be of relevance for the purposes of Article 67(3). Hence, it could 
potentially be argued that the EU’s right to act could be limited to issuing non-binding acts, such as 
Commission Recommendations.   

 

Secondly, the stakeholder inputs received also favour non-legislation actions: 

 Targeted survey: the slight majority of the respondents1215 favoured non-legislative 

interventions over legislative ones (19 responses compared to 181216);  

                                                 
1212 Article 13 of the Treaty establishing the European Community.  
1213 For example, Article 87(1) of the TFEU provides that ‘The Union shall establish police cooperation involving all 

the Member States' competent authorities, including police, customs and other specialised law enforcement ser-
vices in relation to the prevention, detection and investigation of criminal offences.’ 

1214 Article 67(3) of the TFEU provides that ‘The Union shall endeavour to ensure a high level of security through 
measures to prevent and combat crime, racism and xenophobia, and through measures for coordination and 
cooperation between police and judicial authorities and other competent authorities, as well as through the mu-
tual recognition of judgments in criminal matters and, if necessary, through the approximation of criminal laws.’ 

1215 Representing equality bodies (six), a Ministry (one), NGOs (six), representatives of the academia/research 

(four), the police (one) and other organisations (one).  
1216 It is noteworthy that out of the 18 survey respondents advocating for the adoption of legislation, only one called 

on to adopt legislation alone. The remaining 17 stakeholders saw the need for a combined approach, i.e., combi-
nation of legislation with non-legislative measures.   
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 Stakeholder interviews1217: Four EU-level stakeholders1218 out of the five and 121219 

out of the 17 national-level stakeholders who recommended action to tackle related 

forms of discrimination referred to the importance of soft/non-legislative measures; 

 Workshop: confirmed1220 that non-legislative intervention is the preferred option. 

Finally, the literature consulted mainly envisages non-legislative actions. 

5.2.1.1 Non-legislative intervention 

Based on the sources consulted, several possible non-legislative actions could be recom-

mended; many of these aim at upscaling already existing EU- and/or national-level initiatives. 

An inventory of these actions is provided in the Box below. 

Box 71: Overview of non-legislative actions  

Overview of non-legislative actions that could be considered to tackle possible racial or 

ethnic discrimination in the exercise of public authority by law enforcement authorities 

 Training 
 Use of tools to enhance the transparency of police actions 

 Diversity in recruitment 
 Equality data collection 
 Dialogue, cooperation and collaboration 
 Accountability/control/oversight 
 Positive action/equality duties 

Training 

The importance of reinforcing police training efforts (as such training to some extent is 

already provided in some Member States1221 and by EU level training bodies, such as 

CEPOL1222) was acknowledged by several stakeholders. For example, out of the 12 national-

level stakeholders interviewed, seven1223 referred to the importance of training. Moreover, 23 

respondents (22 %) to a relevant question of the OPC referred to the importance of ensuring 

                                                 
1217 It is recalled that as opposed to the targeted online survey, the interviews were better tailored to the profiles of 

the interviewees. As part of the interviews, questionnaires could be better tailored to the real experi-
ences/knowledge of the interviewees, thereby ensuring the collection of more in-depth information on specific 
issues and solutions.  

1218 Representing the academia, two EU institutions/agencies and an international organisation. 
1219 Representing four NGOs, two lawyers, one representative of the academia, three public authorities/police, one 

public authority and one company.   
1220 The majority of the workshop participants who responded to a related question (i.e., Do you agree with the rec-

ommendations identified for addressing the main possible material gap?) agreed to the recommendations identi-
fied for addressing the main possible material gap.  

1221 Reference to existing training modules is provided in e.g., FRA Guide (2018) Preventing unlawful profiling today 

and in the future: a guide, pp. 63-65.  
1222 See for example, CEPOL Webinar 3060/2022: Police stops, searches and profiling | CEPOL (europa.eu). 
1223 Representing two NGOs, a lawyer, a representative of the academia/research, two public authorities/police, one 

public authority,  

https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-preventing-unlawful-profiling-guide_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-preventing-unlawful-profiling-guide_en.pdf
https://www.cepol.europa.eu/education-training/what-we-teach/webinars/webinar-30602022-police-stops-searches-profiling
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mandatory police training1224. The importance of training is also emphasised, among others1225 

in the EU Anti-racism action plan 2020-20251226.  

In terms of content, literature recommends training as a tool to minimise discriminatory 

police practices, and in particular discriminatory ethnic profiling1227. As acknowledged by the 

European Code of Police Ethics1228 developed by the Council of Europe, police training is es-

sential in combating racism and xenophobia within the police. Police training could cover 

awareness raising on the consequences of discriminatory attitudes and the impact of certain 

behaviours on public trust in the police; applicable laws; could challenge existing stereotypes 

and prejudices; could inform about how to deal with victims and/or perpetrators of discrimi-

nation. Training could be organised for police officers as well as for leaders within the po-

lice1229. The development of training programmes was also recommended in connection with 

AI by one EU-level stakeholder1230.  

In relation to possible EU-level actions, literature recalls the important role that CEPOL could 

play in delivering comprehensive training packages to police officers on for example fair and 

inclusive policing or ethics and human rights1231. Likewise, FRA, FRONTEX and EJTN training 

programmes could reinforce protection against potentially discriminatory, or bias practices. 

The promotion of CEPOL’s Exchange Programme was also recommended. Such a programme 

could enable police officers from Member States, where according to FRA surveys the rate of 

discriminatory profiling is higher, to conduct exchanges with police officers from Member 

States with lower rates. This could facilitate the exchange of good practices1232.  

In addition to scaling up training efforts at the EU-level, it is essential that at the national-

level, Member States also further invest in police training and the education of officers1233.  

Use of tools to enhance the transparency of police actions 

To reinforce public trust in police, Member States could consider the use of new tools/tech-

nologies allowing for better accountability/oversight over police actions. Literature acknowl-

edges, for instance, the potential benefits of stop and search forms1234. Such forms could 

encourage police officers to carry out stops/searches on well-funded grounds and by way of 

registering details about their actions could ensure more transparency and openness towards 

the public. In Member States where such forms are used, or the use thereof is considered, 

                                                 
1224 The relevant OPC question was: In your opinion, what should be done to adequately protect individuals and/or 

groups against discrimination based on racial or ethnic origin? What is missing from the current protection? Is 
there anything else you would like to tell us in relation to the protection against discrimination based on racial or 
ethnic origin? 104 stakeholders responded to this question.  

1225 Another example is CERD (2020) ‘ Preventing and combating racial profiling by law enforcement officials’, p. 10.  
1226 EU anti-racism action plan 2020-2025, p. 7.  
1227 FRA (2010) ‘Towards More Effective Policing. Understanding and Preventing Discriminatory Ethnic Profiling: A 

Guide’.  p. 64.  
1228 Committee of Ministers of the Council of Europe (2001) The European Code of Police Ethics | OSCE POLIS.  
1229 FRA (2010) ‘Towards More Effective Policing. Understanding and Preventing Discriminatory Ethnic Profiling: A 

Guide’.  pp. 50-52.   
1230 Representing an EU institution/agency.  
1231 EU anti-racism action plan 2020-2025, p. 6.  

1232 European Parliament (2022) ‘Democratic Oversight of the Police’, p. 58. 
1233 European Parliament (2022) ‘Democratic Oversight of the Police’, p. 58. 
1234 Whilst no universal definition of the term exists, such forms are commonly used to register reasons for stopping 

and searching individuals.  

https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://polis.osce.org/european-code-police-ethics
https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 
against discrimination on grounds of racial or ethnic origin 

 

211 

training packages for police officers could be developed to support the use/introduction of the 

forms1235.  

According to one national-level stakeholder1236, the use of body cameras on police officers 

could be recommended to increase police accountability. A recent bulletin published by CEPOL, 

which looked into the results of nine impact assessments on the topic, concluded that the 

positive results (e.g., decreased use of force1237) could be achieved by the use of body cam-

eras1238. The article highlights though that the overwhelming majority of the data on the po-

tential positive impacts of the use of body cameras come from non-EU countries, such as the 

US or the UK1239.  

It falls under the competence of Member States to decide over the possible introduction of 

these new tools/technologies. Their efforts, however, could to some extent be supported by 

EU-level actions. For example, literature recommends for the EU to invest in further research 

to better understand the impact of new technologies on policing1240.  

Diversity in recruitment 

Ensuring more diversity in the composition of the police can contribute to prevent dis-

criminatory attitudes within the police towards certain racial or ethnic minority groups and can 

reinforce public trust in law enforcement work1241. 

The importance of ensuring more diversity within the police and other state bodies was 

acknowledged by some stakeholders. For example, two national-level stakeholders inter-

viewed referred to the importance of the measure1242. Literature also recalls the importance 

of recruitment measures that promote diverse workforces1243. Such recruitment measures 

have the potential to diminish the risk of discrimination and bias attitudes towards certain 

groups1244. One stakeholder1245 recalled that retaining the diversity of a workforce is also im-

portant. Hence, the stakeholder referred to the necessity of ensuring that employees belong-

ing to racial or ethnic minorities also benefit from promotions.  

The European Commission could be recommended to further encourage Member States 

in scaling up their efforts of ensuring more diversity within the police.  

                                                 
1235 FRA (2010) ‘Towards More Effective Policing. Understanding and Preventing Discriminatory Ethnic Profiling: A 

Guide’.  p. 53.  
1236 Representing the category of lawyers.  
1237 Out of the nine studies five did not contain information on the impact on body cameras on the use of force by 

police; one reported no change, whereas the remaining three reported decreased use of force by the police.  
1238 CEPOL (2018), Opening Up the Black Box: Understanding the Impact of Bodycams on Policing | European Law 

Enforcement Research Bulletin.    
1239 CEPOL (2018), Opening Up the Black Box: Understanding the Impact of Bodycams on Policing | European Law 

Enforcement Research Bulletin p. 1.  
1240 European Parliament (2022) ‘Democratic Oversight of the Police’, p. 60. 
1241 European Parliament (2022), ‘Democratic Oversight of the Police’, p. 45 and EU anti-racism action plan 2020-

2025, p. 8. 
1242 Representing a NGO and a public authority/police.  
1243 See for example, Open Society Justice Initiative (2009), ‘Addressing Ethnic Profiling by Police’ p. 15.  

1244 See for example, CERD (2020) ‘Preventing and combating racial profiling by law enforcement officials’, p.10 , or 
ECRI (2020), ‘Statement of the ECRI on racist police abuse, including racial profiling and systematic racism’, p. 
1.  

1245 View expressed by a workshop participant, representing the academia. 

https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1133-Guide-ethnic-profiling_EN.pdf
https://bulletin.cepol.europa.eu/index.php/bulletin/article/view/321
https://bulletin.cepol.europa.eu/index.php/bulletin/article/view/321
https://bulletin.cepol.europa.eu/index.php/bulletin/article/view/321
https://bulletin.cepol.europa.eu/index.php/bulletin/article/view/321
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.justiceinitiative.org/publications/addressing-ethnic-profiling-police
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://rm.coe.int/statement-of-ecri-on-racist-police-abuse-including-racial-profiling-an/16809eee6a
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Equality data collection 

Two national-level stakeholders1246 interviewed referred to the importance of data gathering 

to monitor potential discriminatory police practices. Literature1247 also emphasises the im-

portance of gathering and publishing data on potential discriminatory policing. Literature notes 

that in the absence of comparable data and research across the EU, discussions about potential 

discriminatory police practices might be dominated by allegations and anecdotes1248. Addi-

tional data would facilitate a better understanding of the specificities of possible or perceived 

racial or ethnic discrimination by police, possible structural causes or other potential reasons 

for overrepresentation of certain groups in stop and searches by law enforcement. Literature 

also recalls that Member States, while reinforcing data collection efforts, should ensure the 

full respect for EU data protection law, human rights and constitutional standards1249.  

Even if it is up to Member States to step up the collection of the above equality data at national 

level, it is also recommended for the European Commission to continue its efforts (e.g., 

via the support provided to Member States by the Subgroup on Equality Data) in ensuring that 

Member States follow a consistent approach in relation to equality data collection1250. Com-

plementary to national data collection efforts, a recent European Parliament study1251 

recommends additional possible EU-level actions to improve knowledge of police activities, 

including: 

 Further encouraging the FRA to carry out equality data collection and to coordinate 

with national organisations in setting up good practice examples relating to the ‘collec-

tion, management, analysis, and disclosure of the data’1252. FRA could ‘potentially fol-

low up with Member States regarding the use and effectiveness of its outputs at na-

tional level’1253.  

 Considering the establishment of an EU observatory of police misconduct, in charge of 

carrying out research, gathering reports from national police oversight bodies and 

based on these establishing trends and statistics.  

Dialogue, cooperation and collaboration 

Effective engagement, dialogue and cooperation between police and local communities can 

play a key role in successfully combating potentially discriminatory police practices. Several 

means1254 have already been developed to establish dialogue and cooperation between police 

                                                 
1246 Representing an NGO, and a company. 
1247 See for example, EU anti-racism action plan 2020-2025, p. 7., or CERD (2020) ‘Preventing and combating racial 

profiling by law enforcement officials’, p. 11. 
1248 See for example European Parliament (2022), ‘Democratic Oversight of the Police’, p. 58.   
1249 See for example, Open Society Justice Initiative (2009), ‘Addressing Ethnic Profiling by Police’ , p. 15.  
1250 EU’s efforts in this direct are among others acknowledged by EU anti-racism action plan 2020-2025, p. 16.  
1251 See for example European Parliament (2022), ‘Democratic Oversight of the Police’, p. 58. 

1252 European Parliament (2022), ‘Democratic Oversight of the Police’, p. 58. 
1253 European Parliament (2022), ‘Democratic Oversight of the Police’, p. 43. 
1254 Examples of means to reach minority groups are provided among others in OSCE High Commissioner on Na-

tional Minorities 'Recommendations on Policing in Multi-Ethnic Societies' pp. 25-26.  

https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.justiceinitiative.org/publications/addressing-ethnic-profiling-police
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.osce.org/files/f/documents/5/2/32227.pdf
https://www.osce.org/files/f/documents/5/2/32227.pdf
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and members of racial or ethnic minority groups. According to one national-level stake-

holder1255 and a recent European Parliament resolution1256 national-level efforts (e.g., foot-

ball matches, integration days) could be reinforced in ensuring the police’s better engage-

ment with local communities.  

Accountability/control/oversight 

Internal (within police service) and/or external (by non-police oversight bodies) checks 

over police activities can contribute to ensuring that police forces perform their duties as ex-

pected and that they could be held accountable in cases when they fail to do so. Another 

aspect of ensuring police accountability is assurance that citizens’ complaint mechanisms 

are in place and are taken seriously and are treated impartially1257.  

In terms of national-level actions, literature recommends the reinforcement of accessible, 

independent and effective complaint mechanisms for reporting on possible discriminatory pol-

icy actions. Some workshop participants confirmed the importance of independent complaint 

mechanisms, by referring to the shortcomings of the current system, whereby complaints 

against potentially racist police actions in some Member States have to be filed at police sta-

tions where the alleged perpetrators work1258. Such practices, making reporting uncomfortable 

for victims, could contribute to underreporting. The literature adds that existing complaint 

mechanisms are not widely known among the general population, hence information cam-

paigns or similar could also be launched for making the complaint mechanisms more accessi-

ble. Accessibility could also be enhanced by removing barriers that might currently prevent 

people from filing complaints. This could entail the translation of materials on the existence of 

complaint mechanisms to minority languages, or the provision of necessary support (e.g., 

legal aid) to victims to encourage reporting1259.   

Literature also calls on Member States to step up their efforts in empowering non-police 

oversight bodies. In particular, the mandates/powers and resources of non-police oversight 

bodies should be improved1260. The European Parliament, among others has also called on the 

EU Member States to scale up their efforts in investigating, prosecuting and sanctioning police 

brutality and abuses1261.  

At the EU-level, ensuring further collaboration between EU-level organisations, such as 

the FRA and CEPOL and Independent Police Complaints Authorities’ Network (IPCAN) could be 

recommended. IPCAN is an informal forum of several European non-police oversight bodies 

used to exchange expertise and good practices. Hence, it would be well-placed to act as an 

intermediary between the EU and national-level bodies1262.  

As a possible EU-level action, the European Parliament has called on the European Com-

mission to set up an ‘independent expert group tasked with developing an EU Code of Police 

Ethics that provides a set of principles and guidelines for the objectives, performance, over-

sight and control of the police in democratic societies governed by the rule of law, which can 

                                                 
1255 Representing a public authority/police. 
1256 The Anti-racism protests following the death of George Floyd - Friday, 19 June 2020 (europa.eu). 
1257 European Parliament (2022), ‘Democratic Oversight of the Police’, pp. 39-42. 
1258 This was referred to by two workshop participants.  

1259 See for example, Ligue des droits humains (2020) ‘Rapport Police Watch – Abus policiers et confinement’, p. 22.  
1260 European Parliament (2022), ‘Democratic Oversight of the Police’, pp. 59.  
1261 The Anti-racism protests following the death of George Floyd - Friday, 19 June 2020 (europa.eu). 
1262 European Parliament (2022), ‘Democratic Oversight of the Police’, pp. 59.  

https://www.europarl.europa.eu/doceo/document/TA-9-2020-0173_EN.html
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.liguedh.be/wp-content/uploads/2020/06/Rapport-Police-Watch-LDH-2020.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0173_EN.html
https://www.europarl.europa.eu/RegData/etudes/STUD/2022/703590/IPOL_STU(2022)703590_EN.pdf
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also help police actors in their daily work to properly enforce the prohibition on racism, dis-

crimination and ethnic profiling’1263.  

Positive action/equality duties 

Literature also reports on positive actions that could reduce possible discrimination. At the 

national-level, action plans or similar, setting out positive duties for the police could have 

such effects1264. A duty to conduct impact assessments could also assist in designing appro-

priate policies and actions. The importance of impact assessments was highlighted in the con-

text of the use of body cameras (see above) and the use of AI technologies, in particular. Two 

stakeholders1265 recommended introducing the mandatory obligation of carrying out a funda-

mental rights’ impact assessment each time a public authority decides to use AI systems. 

Literature also reinforces the importance of fundamental rights impact assessments prior to 

applying AI systems1266.  

Though it is not a recommendation per se, some of the sources consulted acknowledge that 

certain actions targeting the police could not only address potential racial profiling, but con-

tribute to tackling discrimination overall. For example, awareness raising on discrimination 

could reinforce positive attitudes towards the handling of complaints made in alleged discrim-

ination cases1267. Likewise, complaints reported by the police could provide valuable equality 

data.  

5.2.1.2 Legislative intervention 

As mentioned above, most stakeholder consultation tools recommend the adoption of non-

legislative actions. Only one, namely the written contributions to the OPC, seem to favour 

legislative intervention. Out of the eight respondents to the OPC who in their written contri-

butions accompanying their OPC responses were advocating for action to address discrimina-

tion in the exercise of public authority by law enforcement1268, six1269 referred to the necessity 

of an EU-level legislative intervention. It is noteworthy that the OPC overall, taking into ac-

count the responses from all 231 contributors, paint a more diverse picture. Based on the 

responses it cannot be concluded that a legislative option would be the preferred one. To the 

contrary, only 28 % of the 104 respondents who responded to a related question of the OPC 

questionnaire1270 were advocating for the establishment of a strong legal framework and 19 

% referred to the necessity of introducing reforms to laws and the justice system; and only 5 

% of the respondents provided some information on the possible content of legislative 

measures, by referring to the need for legislating in relation to the prevention of housing 

                                                 
1263 The Anti-racism protests following the death of George Floyd - Friday, 19 June 2020 (europa.eu).  
1264 See for example College of Policing ‘Police plan of action on inclusion and race’.   
1265 Representing a public authority and an independent expert. 
1266 See for example, CERD (2020) ‘Preventing and combating racial profiling by law enforcement officials’, p.12. or 

FRA (2020), ‘Getting the future right – Artificial Intelligence and fundamental rights’ p. 87. 
1267 See for example, Independent Office for Police Conduct ‘Discrimination ’.  
1268 The related question covered both law enforcement and judicial authorities.  
1269 Representing three NGOs, one public authority, one private company and one organisation falling under the cat-

egory of ‘other’.   

1270 Question reads as follows: In your opinion, what should be done to adequately protect individuals and/or groups 
against discrimination based on racial or ethnic origin? What is missing from the current protection? Is there an-
ything else you would like to tell us in relation to the protection against discrimination based on racial or ethnic 
origin? 

https://www.europarl.europa.eu/doceo/document/TA-9-2020-0173_EN.html
https://www.college.police.uk/support-forces/diversity-and-inclusion/action-plan
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://fra.europa.eu/en/publication/2020/artificial-intelligence-and-fundamental-rights
https://www.policeconduct.gov.uk/research-and-learning/key-areas-work/discrimination


Study to support the preparation of an EU initiative to address possible gaps in the legal protection 
against discrimination on grounds of racial or ethnic origin 

 

215 

segregation.  Similarly, to the OPC results, the survey, the interviews and the workshop also 

back up the need for non-legislative action (see above).  

In addition, it is recalled that all legislative recommendations put forward by the stakeholders 

and identified in literature should be tested against the limits posed by the Treaties for the EU 

to legislate. Deriving from such limitations it does not seem feasible for the EU to legislate in 

connection with the above gaps in the exercise of public authority by law enforcement; it could 

hence be concluded that all legislative recommendations identified are for the Member States 

to consider.   

These recommendations are:  

 Extension of coverage of non-discrimination legislation against racial or eth-

nic discrimination in the exercise of public authority by law enforcement and 

judicial authorities: According to CERD1271 or ECRI1272, amongst others1273, compre-

hensive legislation against racial or ethnic discrimination is indispensable to combat 

racial or ethnic discrimination in the exercise of public authority by law enforcement 

and judicial authorities. Whilst it is not legally feasible to make such amendments to 

the RED, all stakeholders suggesting legislative intervention referred to the possible 

extension of the scope of the RED to cover discrimination in the exercise of public 

authority by law enforcement and judicial authorities. Member States without such 

legislation in place could amend their national rules.  Literature also suggests the ne-

cessity of reviewing the existing regulatory framework that governs the work of 

law enforcement authorities with a view to strengthen non-discriminatory standards 

and practices1274. The same source suggests that law should contain clear guidance for 

carrying out stops, checks and searches. In particular, legislation should allow for the 

initiation of stops, checks and searches based on a reasonable individualised suspicion. 

Legislation should clarify that race, ethnicity or other personal characteristics should 

not constitute a reason for police action1275. 

 Extension of the mandate of equality bodies: One stakeholder1276 contributing to 

the OPC, noted that the mandate of equality bodies, as set out in EU legislation, should 

cover all areas where discrimination occurs. Whilst, deriving from the wording of Article 

19 of the TFEU, it is not legally feasible at the EU-level to introduce such a change to 

the applicable legislation, at the national-level Member States could consider empow-

ering the equality bodies with a more extensive mandate. 

5.2.2 Recommendations linked to potential gaps in protection mechanisms 

It is recalled that the Study did not cover in details possible shortcomings/gaps linked to the 

role and competences of equality bodies, given the European Commission’s on-going parallel 

work on the topic. Our Study found, however that equality bodies are perceived as an im-

portant protection mechanism in the fight against discrimination. The majority of the respond-

ents to the targeted survey confirmed this finding1277. Moreover, the Study found that equality 

                                                 
1271 CERD (2020) ‘Preventing and combating racial profiling by law enforcement officials’, p. 9. 
1272 ECRI (2019), ECRI Report Romania, p. 23  
1273 Other example is Council of Europe resolution and report ‘Ethnic profiling in Europe: a matter of high concern’.  

1274 Open Society Justice Initiative (2009), ‘Addressing ethnic profiling by the Police’ . p. 14.   
1275 Open Society Justice Initiative (2009), ‘Addressing ethnic profiling by the Police’ . p. 14.   
1276 Representing an organisation that falls under the category ‘other’.  
1277 Targeted survey carried out within the framework of this study.  

https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/CERD_C_GC_36_9291_E.pdf
https://rm.coe.int/fifth-report-on-romania/168094c9e5
https://pace.coe.int/en/files/28889/html
https://www.justiceinitiative.org/uploads/de9260e1-ad81-454e-9ac6-418b6fa73cc7/profiling_20090511.pdf
https://www.justiceinitiative.org/uploads/de9260e1-ad81-454e-9ac6-418b6fa73cc7/profiling_20090511.pdf
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bodies given their role/competences (especially if reinforced) could enhance the effectiveness 

of other protection mechanisms. Hence, the recommendations below touch upon the potential 

role/competences of equality bodies. This section also includes reference to non-legislative 

and legislative recommendations that are not linked to the role of equality bodies.   

5.2.2.1 The role of equality bodies 

Our Study recommends a larger role for equality bodies in relation to the protection mecha-

nisms/measures listed in the Box below. They could be integrated in the legislation on stand-

ards for equality bodies, which is currently under preparation1278. 

Box 72: Overview of recommendations linked to the role of equality bodies 

Overview of recommendations linked to the role of equality bodies 

 Information, awareness raising, guidance and training 
 Equality data collection 
 Dialogue, cooperation and collaboration 
 Protection against intersectional discrimination 
 Positive action/equality duties 
 Defence rights 

 Sanctions 

Information, awareness raising, guidance and training 

Article 13 of the RED requires the equality bodies to provide independent assistance to victims. 

Equality bodies should be provided with the mandate and resources necessary to fulfil this 

role. In some Member States the core mandate of national equality bodies also extends to 

other specific awareness raising activities.  

Literature1279 recommends that EU legislation should require all equality bodies to hold more 

powers in connection with awareness raising. Equality bodies could play a role through the 

issuance of public statements to acknowledge certain issues1280. Likewise, Member States 

could ensure that equality bodies are enabled with the competence to provide training, infor-

mation, advice, guidance and support to public and private actors1281. To this end, they could 

engage in public debates or regular dialogues with private and public actors1282. 

The role of equality bodies in informing victims about support mechanisms, including psy-

chological support, could also be reinforced.  

Equality bodies, when entrusted with decision-making powers could also be requested to pub-

lish, in an anonymised format that secures the identity of the victim, a summary of their 

decisions.  

                                                 
1278 Equality bodies – binding standards (europa.eu).  
1279 Equinet (2021), ‘Assessing Gaps in the Racial Equality Directive’, p. 8.   
1280 Where national legislation has extended the mandate of equality bodies to law enforcement, they would be able 

to conduct dedicated awareness raising activities in this field Equinet (2019), ‘ Equality bodies countering ethnic 
profiling’.  

1281 European Commission (2018), Commission Recommendation on standards for equality bodies, p. 7.  
1282 European Commission (2018), Commission Recommendation on standards for equality bodies, p. 8.  

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13098-Equality-bodies-binding-standards_en
https://equineteurope.org/wp-content/uploads/2021/10/Assessing-the-Gaps-Racial-Equality-Directive.pdf
https://equineteurope.org/wp-content/uploads/2019/07/equinet_factsheet-ethnic-profiling_A4_DEF_web.pdf
https://equineteurope.org/wp-content/uploads/2019/07/equinet_factsheet-ethnic-profiling_A4_DEF_web.pdf
https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
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Member States could be recommended to reinforce the mandate of equality bodies in relation 

to the organisation of sensitisation campaigns which could play a role in reducing (uncon-

scious) bias was mentioned by some sources1283. Likewise, equality bodies could play a key 

role in the organisation of campaigns on anti-discrimination legislation and the use of rights 

under the RED, targeting racial or ethnic minorities and victims of discrimination1284. 

Equality data collection  

Literature recalls that all equality bodies should be empowered with the means necessary to 

fulfil their mandate, which is to promote the equal treatment of all persons. To fulfil this role, 

it is recommended to provide equality bodies with all relevant equality data. One of the pos-

sible means to supply relevant equality data is to empower, by EU legislation, all equality 

bodies to get access to non-personal equality data collected at national level1285.  

To ensure that these actors collect the data necessary, equality bodies could be specifically 

asked to issue related recommendations to public and private sector actors. Likewise, equal-

ity bodies could support these actors in their data collection efforts by providing them with 

guidance and information via roundtable gatherings or similar. To address one of the obstacles 

for equality data collection, which lies with the incomplete nature of relevant datasets due to 

the presence of multiple entities that collect such data, FRA recommends the enhancement of 

interinstitutional cooperation between, for example, ‘ministries, national statistical offices, 

equality bodies, national human rights institutions, research institutions and the scientific 

community, as well as other relevant actors and data providers’1286. According to the FRA 

national equality bodies should be involved in facilitating interinstitutional cooperation1287.   

Moreover, equality bodies could be encouraged to collect more data on their activities. Con-

sequently, their power, as envisaged by Article 13(2) of the RED, in relation to the gathering 

of discrimination related data via surveys could be reinforced.     

Dialogue, cooperation and collaboration 

Dialogue, cooperation and collaboration among all actors plays a key role in promoting equal-

ity. To this end, Member States could be recommended to enable equality bodies ‘to engage 

in dialogue and cooperate effectively with relevant national authorities and bodies in the same 

Member State’1288. Similar mechanisms of cooperation with private sector actors, including 

civil society, could also be recommended.  

Member States should ensure that equality bodies are consulted in a transparent and timely 

manner on policy and legislative developments covered by their mandates1289. The possibility 

                                                 
1283 Recommended by one national-level stakeholder, representing a public authority. 
1284 Example of sources: European Commission (2021)‘ Report_on_the_application_of_the_racial_equality_di-

rective_and_the_employment_equality_directive’; Equinet (2016), Fighting Discrimination on the Ground of 
Race and Ethnic Origin; ECRI (2004), 10 years of combating racism in Europe: a review of the work of the Euro-
pean Commission against racism and intolerance; Information provided by national experts for Belgium, Finland, 
Portugal and Slovakia through desk research. 

1285 Equinet (2021), ‘Assessing Gaps in the Racial Equality Directive’, p. 5.   

1286 FRA also refers to the judiciary and the police. This would be for Member States to implement. 
1287 FRA (2021), Equality in the EU 20 years on from the initial implementation of the equality directives.  
1288 European Commission (2018), Commission Recommendation on standards for equality bodies, p. 9. 
1289 European Commission (2018), Commission Recommendation on standards for equality bodies, p. 9. 

https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://equineteurope.org/wp-content/uploads/2017/02/equinet_discussion_paper_final_-_web-2.pdf
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://equineteurope.org/wp-content/uploads/2021/10/Assessing-the-Gaps-Racial-Equality-Directive.pdf
https://fra.europa.eu/en/publication/2021/fra-opinion-eu-equality-20-years
https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
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of allowing equality bodies to issue opinions on related policy and legislative initiatives could 

also be considered. 

Protection against multiple and intersectional discrimination 

It was also recommended to entrust equality bodies with the promotion of non-discrimi-

nation on all grounds1290. Member States might be best placed to implement this recom-

mendation, given that in line with recent interpretation provided by the CJEU1291, the EU’s 

competence to act in relation to intersectional discrimination seems to be limited.  Regarding 

this point it is also recalled that nearly all Member States already provide the national equality 

bodies with a comprehensive mandate covering all the grounds1292. A multi-ground mandate 

is promising only when accompanied by the allocation of adequate resources for each ground 

and a working structure that encourages exchanges and intersectional work1293.  

Positive action/equality duties 

Equality bodies could play a key role in promoting the maintenance and adoption of positive 

actions and equality duties. To this end, Member States could be recommended to enable 

equality bodies with the competence of adopting strategies to promote equality duties and 

positive actions among public and private actors. Literature also recalls that in some Member 

States, equality bodies have already taken some actions to promote equality duties and pos-

itive actions by, for example, issuing advice, recommendations and options; quasi-judicial 

opinions, etc.1294.  

Defence rights 

Several sources confirm the low level of reporting of discriminatory incidents1295. Many reasons 

could lie behind the underreporting, including the belief that nothing would happen, lack of 

knowledge on available complaint mechanisms, practical obstacles for filing complaints (e.g., 

bureaucracy, length of proceedings)1296.  

Literature acknowledges that equality bodies could help make the complaint systems more 

user-friendly and accessible, could facilitate the reporting process by victims and could 

raise awareness on existing complaint mechanisms1297. Equality bodies could play a key role 

                                                 
1290 Recommended by one national-level interviewee, representing an NGO. This is also enshrined in EC (2021)‘ Re-

port_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive’  p. 5.  
1291 Judgment of 24 November 2016 in David L. Parris (C-443/15, EU:C:2016:897).  
1292 Example of sources: European network of legal experts in gender equality and non-discrimination (2021), ‘Ef-

fectively enforcing the right to non-discrimination: Promising practices implementing and going beyond the re-
quirements of the Racial Equality and Employment Equality Directives’; European network of legal experts in 
gender equality and non-discrimination (2021), ‘A comparative analysis of non-discrimination law in Europe’, 
etc.  

1293 European network of legal experts in gender equality and non-discrimination (2021), ‘Effectively enforcing the 
right to non-discrimination: Promising practices implementing and going beyond the requirements of the Racial 
Equality and Employment Equality Directives’ 

1294 Equinet (2022) Exploring positive action as a means to fight structural discrimination in Europe, pp. 66-73.  
1295 The EU-MIDIS survey 2010  notes for example that 82% of those who were discriminated against did not report 

their experience. 

1296 European Parliament (2022), ‘Briefing on EU legislation and policies to address racial and ethnic discrimination’ 
p. 6.  

1297 European Commission, 'Joint Report on the application of the RED and the Employment Equality Directive 
(2014)', p. 6.   

https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.migpolgroup.com/index.php/2022/02/08/a-comparative-analysis-of-non-discrimination-law-in-europe-2021-2/
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://equineteurope.org/wp-content/uploads/2022/04/Exploring-positive-action-as-a-means-to-fight-structural-discrimination-in-Europe.pdf#page=65&zoom=100,93,96
https://fra.europa.eu/en/publication/2012/european-union-minorities-and-discrimination-survey-main-results-report
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690525/EPRS_BRI(2021)690525_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0002&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0002&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0002&from=EN
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in promoting trust, the lack thereof is also one of the issues behind underreporting. For that, 

however, it was recommended to ensure the full independence of equality bodies1298.  

Equality bodies could also assist victims of discrimination in complaint cases, when they have 

legal standing. It was recommended to empower equality bodies with litigation power and 

the resources needed (e.g., dedicated budget and human resources) to fulfil such power1299.  

Equality bodies, when provided with the competence of carrying out investigations of pos-

sible violations of non-discrimination principles could also be empowered to review the prac-

tices of private and public actors and issue relevant recommendations.  

Member States could also envisage, as forms of assistance to victims, the possibility of en-

gaging equality bodies in activities of mediation and conciliation1300 and allowing equality 

bodies to submit oral/written statements to national courts in discrimination cases.  

Whilst the EU Equality Directives do not spell out that assistance to victims encompasses the 

competence of receiving and handling complaints, the Recommendations of the Euro-

pean Commission on Standards for Equality Bodies seem to confirm such interpretation. To 

reinforce the equality bodies’ related competences, it is recommended for Member States to 

ensure that complaints can be submitted easily, e.g., orally, online, free of charge, etc. It is 

equally important to ensure that whistleblowers and witnesses are offered confidentiality. It 

should also be ensured that equality bodies’ services could be accessed throughout the entire 

national territory1301.  

A stakeholder1302 recalled that physical accessibility and proximity of existing complaints 

mechanisms might play a role in enhancing the use of complaint mechanisms. It could there-

fore be recommended for Member States to ensure the local/regional presence of equality 

bodies. Such presence could ‘bring equality bodies closer to the individuals, offer face-to-face 

contact and ensure local outreach and visibility. They are key to overcoming high levels of 

underreporting by victims1303.’     

Sanctions 

According to two stakeholders1304, equality bodies could potentially play a role in applying 

effective, proportionate and dissuasive sanctions, when they are entrusted with decision-mak-

ing powers. When equality bodies are entrusted with decision-making powers they could, 

when deciding on the outcome of cases, consider the imposition of preventive measures. 

According to literature, in some Member States national equality bodies can already impose 

                                                 
1298 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘other’.  
1299 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘other’. Also recommended by a national-level interviewee, representing a public authority. 
1300 European Commission (2018), Commission Recommendation on standards for equality bodies, p. 9. 
1301 European Commission (2018), Commission Recommendation on standards for equality bodies, pp. 8-9. 
1302 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘NGO’. 

1303European Commission  (2021) Commission staff working document -Equality_bodies and the implementation of 
the Commission Recommendation on standards for equality bodies, p. 22. 

1304 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 
the category ‘other’. This was also recommended by a national-level interviewee, representing an NGO.  

https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
https://ec.europa.eu/info/sites/default/files/commission_recommendation_on_standards_for_equality_bodies.pdf
https://ec.europa.eu/info/sites/default/files/commission_staff_working_document_-_equality_bodies_and_the_implementation_of_the_commission_recommendation_on_standards_for_equality_bodies_en.pdf
https://ec.europa.eu/info/sites/default/files/commission_staff_working_document_-_equality_bodies_and_the_implementation_of_the_commission_recommendation_on_standards_for_equality_bodies_en.pdf
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sanctions, in addition to courts1305. Member States could also be requested to ensure that 

equality bodies receive mandatory feedback on the implementation of their decisions from 

their recipients which could be published in an anonymised format. Moreover, Member States 

could be requested to consider the introduction of sanctions in case of non-compliance with 

the equality bodies’ decisions.  

5.2.2.2 Non-legislative intervention 

The majority of the recommendations identified via the stakeholder consultations and the 

literature review are non-legislative (soft) in nature. The related recommendations are briefly 

listed in the Box below.  

Some of the recommendations identified touch upon actions that could be covered by the 

potentially reinforced role/mandate of equality bodies. The recommendations below do not 

repeat these actions and focus only on those that could be tackled by organisations other than 

equality bodies. 

Box 73: Overview of non-legislative recommendations 

Overview of non-legislative recommendations 

 Information, awareness raising, guidance and training 
 Equality data collection 
 Diversity in recruitment 
 Dialogue, cooperation and collaboration 

 Equality duties, positive action 
 Defence rights 
 Sanctions 
 Good practices 

Information, awareness raising, guidance and training  

Whilst the RED in its Article 10 already requires Member States to disseminate discrimination 

related information to all persons concerned and several national- and EU initiatives have 

already been launched to raise awareness, the sources consulted recommend further EU- and 

national action to operationalise the current framework:  

 Guidance, awareness raising activities: It is recommended to focus more aware-

ness raising activities on tackling structural discrimination which is often rooted in prej-

udices and stereotypes, by acknowledging the historical roots of racism1306. The pro-

motion of balanced and positive narratives, increasing awareness and knowledge of 

journalists and fostering media literary are important tools in this respect1307.  

 School curriculum: it was recommended for Member States to consider the incorpo-

ration of the topic of discrimination into the school curriculum1308.  

                                                 
1305 Example sources: European network of legal experts in gender equality and non-discrimination (2021), ‘Effec-

tively enforcing the right to non-discrimination: Promising practices implementing and going beyond the require-
ments of the Racial Equality and Employment Equality Directives’.  

1306 EU Anti-Racism Action Plan 2020-2025, p. 14.  
1307 EU Anti-Racism Action Plan 2020-2025, p. 14. 
1308 Recommended by five national-level stakeholders, representing the categories ‘lawyer’, ‘academia/research’, 

‘NGO’ and ‘public authority’.  

https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://www.equalitylaw.eu/publications
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
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Equality data collection 

Equality data are of utmost importance in understanding the nature/scale of discrimination. 

Hence, several sources recommend means to improve equality data collection. Literature 

notes that quantitative equality data should be disaggregated by race or ethnic origin, 

based on self-identification and in line with the GDPR1309.  

In addition to quantitative data, more qualitative information might be necessary to better 

understand some forms of discrimination1310. Consequently, it was, for example, recom-

mended to carry out more targeted research1311. Moreover, situational testing was identified 

as an effective method for deepening the understanding of ‘structural ’discrimination1312. FRA 

also recommends the use of population censuses for collecting equality data1313. 

The lack of equality data makes is difficult to prove discrimination in complaint cases. One 

workshop participant by referring to the fact that official equality data could be used as evi-

dence, recommended that Member States could be recommended to ensure the publication 

of equality data1314 by public/private actors. Moreover, more data might make it easier to 

prove the existence of multiple or intersectional discrimination1315. 

Interinstitutional cooperation within Member States (e.g., among statistical offices, 

courts, police, civil society, private sector) was acknowledged as necessary to ensure the 

timely collection of fit-for-purpose data1316.  

Diversity in recruitment 

As acknowledged by the conclusions, ensuring racial or ethnic diversity in particular in the 

public sector remains a challenge. Hence, it was recommended for Member States to reinforce 

mechanisms to engage public sector actors in fostering diversity among their staff1317. 

For example, public sector actors could be encouraged to join the European Diversity Char-

ters.  

Dialogue, cooperation and collaboration 

As highlighted by the conclusions, further reinforcement of existing initiatives might be nec-

essary to ensure effective dialogues among all actors concerned by racial or ethnic discrimi-

nation. As mentioned above (See Section 5.2.2.1), the equality bodies could play a key role 

in ensuring collaboration with relevant national and local-level public and private actors. The 

                                                 
1309 FRA (2021), Equality in the EU 20 years on from the initial implementation of the equality directives. . 
1309 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission 

against racism and intolerance. 
1310 Recommended by one national-level stakeholder, representing an NGO.  
1311 Recommended by three national-level stakeholder, representing an NGO and two public authorities. 
1312 Recommended by one national-level stakeholder, representing the category ‘lawyer’.  
1313 FRA (2021), Equality in the EU 20 years on from the initial implementation of the equality directives. 
1314 Representing an NGO.  
1315 Recommended by one national-level interviewee, representing an NGO. This is also enshrined in EC, ‘ Re-

port_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive’  p. 5.  

1316 FRA (2021), Equality in the EU 20 years on from the initial implementation of the equality directives.; EC High 
Level Group on Non-discrimination, Equality and Diversity (2018), Guidelines on improving the collection and 
use of equality data. 

1317 This was recommended by one workshop participant representing the academia.  

https://fra.europa.eu/en/publication/2021/fra-opinion-eu-equality-20-years
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://fra.europa.eu/en/publication/2021/fra-opinion-eu-equality-20-years
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://fra.europa.eu/en/publication/2021/fra-opinion-eu-equality-20-years
https://ec.europa.eu/info/sites/default/files/en-guidelines-improving-collection-and-use-of-equality-data.pdf
https://ec.europa.eu/info/sites/default/files/en-guidelines-improving-collection-and-use-of-equality-data.pdf
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UN additionally recommends for countries the establishment of partnerships with the me-

dia1318. It is also recommended for Member States to reinforce mechanisms for dialogue with 

the persons affected by everyday racism1319.  

Equality duties/positive action 

Member States could be further encouraged by the EU to promote the introduction of equal-

ity duties (e.g., by means of prescribing these as legal duties) in the day-to-day operation 

of public authorities and private organisations1320. Duties may also be imposed on corporations 

to respect human rights and avoid adverse human rights impacts through their activities, 

including in what concerns racial discrimination1321. Several forms of equality duties could be 

developed, e.g., equality planning, equality impact assessment.  

The RED in its Article 5 specifically allows Member States to adopt positive actions. Several 

sources further encourage Member States to introduce such positive actions, including 

quota systems and supportive measures for disadvantaged groups1322.  

Defence rights 

The exercise of defence rights is hampered by several shortcomings. To address the root 

causes of the issue (e.g., cost of proceedings, issues linked to burden of proof), the following 

recommendations have been identified:  

 Guidance on the burden of proof: one of the issues is that burden of proof rules are 

not always properly understood or applied by national courts. Moreover, in some Mem-

ber States the threshold for shifting the burden of proof is set too high. According to a 

stakeholder1323 more guidance would be needed on the application of burden of proof. 

Another stakeholder noted that training could provide more guidance to practition-

ers1324. 

 Easy/effective access to proceedings: one stakeholder noted that victims might 

refrain from reporting by fear of retaliation. This was seen as one of the reasons for 

underreporting. The stakeholder1325 recommended the anonymisation of victims, while 

filing complaints and giving testimonies.  

Under Article 7(2) of the RED, Member States have a duty to ensure that associations, 

organisations (e.g. NGOs) or other legal entities with a legitimate interest may engage, 

                                                 
1318 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamen-

tal freedoms of Africans and of people of African descent against excessive use of force and other human rights 
violations by law enforcement officers, A/HCR/47/53. 

1319 EU Anti-Racism Action Plan 2020-2025; FRA (2018), Being Black in the EU. 
1320 EU Anti-Racism Action Plan 2020-2025, p. 21.  
1321 UN High Commissioner for Human Rights (2021), Promotion and protection of the human rights and fundamen-

tal freedoms of Africans and of people of African descent against excessive use of force and other human rights 
violations by law enforcement officers, A/HCR/47/53. 

1322 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission 
against racism and intolerance; ECRI (2015), 5th report on Poland; ECRI (2019), 5th report on Luxembourg; 
ECRI (2015), 5th report on France; ECRI (2019), 5th report on Romania; ECRI (2019), 5th report on the Neth-
erlands; ECRI (2017), 5th report on Sweden; Ontario (2017), A better way forward: Ontario’s 3-year Anti-rac-
ism Strategic plan; ECCAR response to consultation; Information obtained from the Slovak legal expert through 
desk research; Information obtained from Association Novo Dia (Portugal) via interview held in February 2022. 

1323 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 
the category ‘other’. 

1324 Recommended by one EU-level stakeholder. 
1325 Recommended by one EU-level interviewee, representing an NGO. 

https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://fra.europa.eu/en/publication/2018/being-black-eu
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://undocs.org/A/HRC/47/53
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/country-monitoring
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/country-monitoring
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/country-monitoring
https://files.ontario.ca/ar-2001_ard_report_tagged_final-s.pdf
https://files.ontario.ca/ar-2001_ard_report_tagged_final-s.pdf
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either on behalf or in support of the victim, with his or her approval, in any judicial 

and/or administrative procedure. One stakeholder recommended the reinforcement of 

the NGOS’ strategic litigation powers by for example establishing funds for such pur-

pose1326.  

As legal proceedings in discrimination cases might be lengthy, one stakeholder recom-

mended the introduction of fast-paced procedures in discrimination cases1327.  

ECRI recommends for States to provide ‘adequate interpretation and translation facili-

ties’ at all stages of the proceedings, including in what regards access to counsel1328.  

Many sources consulted suggest recommendations to alleviate the financial burden of 

proceedings. Literature highlights some specific initiatives that could be considered. 

These include the reduction of court fees for discrimination cases, the creation of tax 

incentives, or the creation of funds for providing victims with the means to cover legal 

costs1329. Stakeholders also noted that legal aid should be made available in these 

cases1330. ECRI also recommends that states should provide free legal aid and raise 

awareness on how to access it 1331. Moreover, the rule that the party losing the case 

should pay the legal and judicial costs could be removed, according to one stake-

holder1332.  

Sanctions 

Related recommendations all acknowledged that sanctions that are currently imposed at na-

tional level do not tend to meet the RED’s requirement of being proportionate, effective and 

dissuasive. In other words, in practice difficulties seem to exist regarding the implementation 

of the RED1333. To address the root causes of the issue the following recommendations have 

been identified:  

 Guidance on sanctions: the RED provides little guidance as to what could be consid-

ered as a proportionate, effective or dissuasive sanction. Although there are some rel-

evant CJEU rulings , it was recommended to develop further guidance at the EU-level 

on what is meant under these characteristics1334.  

 Dissuasive sanctions: if Member States mainly focus on a reparatory model, this 

might not necessarily serve as a deterrent. Punitive, higher sanctions towards perpe-

trators could serve such a purpose. It was recommended for Member States to consider 

                                                 
1326 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘NGO’.  
1327 Recommended by one national-level interviewee, representing an NGO. 
1328 ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Commission 

against racism and intolerance, p. 38; ECRI (2002) General Policy Recommendation No. 7 on National Legisla-
tion to Combat Racism and Racial Discrimination , par. 26. 

1329 EC, ‘ Report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive’  p. 
10.  

1330 Recommended by two national-level interviewees, representing an NGO and a public authority. 
1331 ECRI (2004), ECRI (2004), 10 years of combating racism in Europe: a review of the work of the European Com-

mission against racism and intolerance, p. 38; ECRI (2002) General Policy Recommendation No. 7 on National 
Legislation to Combat Racism and Racial Discrimination , par. 26. 

1332 Recommended by one national-level interviewee, representing the category ‘lawyer’. 
1333 Report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive (2021) 
1334 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘other’. European Commission (2021), Report_on_the_application_of_the_racial_equality_di-
rective_and_the_employment_equality_directive (2021). Also raised in Equinet (2020), A perspective from the 
work of equality bodies on: European equality policy strategies, equal treatment directives, and standards for 
equality bodies.  

https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-10-years-of-combating-racism-in-europe-a-review-of-the-work-of-th/16808c1feb
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://ec.europa.eu/info/sites/default/files/report_on_the_application_of_the_racial_equality_directive_and_the_employment_equality_directive_en.pdf
https://equineteurope.org/a-perspective-from-the-work-of-equality-bodies-on-european-equality-policy/
https://equineteurope.org/a-perspective-from-the-work-of-equality-bodies-on-european-equality-policy/
https://equineteurope.org/a-perspective-from-the-work-of-equality-bodies-on-european-equality-policy/
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ways of ensuring that monetary sanctions are sufficiently high1335 and that they are 

more consistently imposed1336. According to one stakeholder1337, the sanctions should 

take into account the size and turnover of the organisation, when applicable; another 

suggested that higher sanctions could be imposed in certain cases, for example, when 

the perpetrator fails to cooperate with the equality bodies1338.  

 Preventative sanctions: It was also recommended to apply sanctions with increased 

focus on preventing future harm. One stakeholder noted that in some non-EU coun-

tries, such as Canada, courts can also impose as a sanction on defendants the obliga-

tion of setting up some positive actions1339.  

Good practices 

The Study identified several good practices that have been developed at national- and/or EU-

level to address some of the potential gaps linked to the protection mechanisms, including 

existing EU-level mechanisms for sharing information on these good practices. A possible non-

legislative recommendation for the European Commission could be to reinforce its efforts of 

information sharing.  

5.2.2.3 Legislative intervention 

A limited number of sources suggest recommendations which are legal in nature. The related 

recommendations, to be considered by the Member States, are:  

 Collection and the use of equality data: There is no general requirement under the 

Directive to collect, analyse and use equality data, beyond the requirement in Article 

13 for equality bodies to conduct independent surveys and publish independent re-

ports. A workshop participant noted that, while soft law initiatives are the preferred 

tool for setting detailed requirements for equality data collection, it is important to 

have a legal basis underpinning such initiatives to ensure their enforcement. Member 

States could be encouraged to introduce related legal obligations in their national rules.  

 Equality duties: According to some literature, it is necessary to develop legal provi-

sions to ensure that equality duties are applied in a uniform way across the Member 

States1340. The introduction of equality duties could address discrimination on all pro-

hibited grounds, hence not only in connection with racial or ethnic discrimination.  

Member States could be encouraged to introduce related provisions in their national 

legislation.   

 Protection against intersectional/multiple discrimination: Member States could 

amend their national anti-discrimination legislation to cover intersectionality and mul-

tiple discrimination. 

                                                 
1335 Recommended by two respondents to the OPC that provided written contribution. The respondents represented 

the category ‘other’ and ‘NGO’. 
1336 Recommended by an EU-level stakeholder interviewed.  
1337 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘NGO’. It was also recommended by six national-level interviewee two representing NGOs and four 
public authorities. 

1338 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 
the category ‘other’.  

1339 Recommended by one national-level stakeholder, representing the category ‘lawyer’.  
1340 Equinet (2021), ‘Assessing Gaps in the Racial Equality Directive’, p. 6.  

https://equineteurope.org/wp-content/uploads/2021/10/Assessing-the-Gaps-Racial-Equality-Directive.pdf
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Several stakeholders1341 recommended the inclusion of intersectional/multiple discrimination 

as protected grounds under the RED. Some workshop participants1342 specifically referred to 

the necessity of covering intersectionality by the RED. It is recalled though that the CJEU so 

far has not acknowledged intersectional discrimination as a protected ground. In 2016, it only 

acknowledged that multiple discrimination i.e. ‘discrimination […] based on several of the 

grounds’ is protected by EU law. Moreover, Article 19 of the TFEU, on which the RED is based, 

does not refer to intersectionality in its wording. The RED in its recital (hence not in the main 

body of the RED) refers to multiple discrimination as a type of discrimination that could affect 

women. The RED, however, applies in certain material areas only. The adoption of the pending 

Equal Treatment Directive1343, a horizontal piece of legislation at the EU-level covering four 

different grounds (religion or belief, disability, age and sexual orientation) was therefore rec-

ommended by a stakeholder1344.  

As a final point, several sources recall that racial or ethnic discrimination is to a large extent 

intertwined with structural/systemic discrimination, as racism often results from old ste-

reotypes and prejudices which are deeply embedded in our society1345. According to several 

workshop participants to tackle racial or ethnic discrimination one has to tackle these struc-

tural/systemic shortcomings. This requires systemic, national-level responses, ‘involving a 

comprehensive set of measures that address the different factors that lead to their persis-

tence’1346.  

                                                 
1341 Recommended by 10 out of the 18 respondents to the OPC that provided written contribution. These repre-

sented five NGOs, three public authorities, one company and one representing the category ‘other’. Two EU-
level interviewees, and two national-level interviewee representing a public authority and an NGO, also put for-
ward the same recommendation.  

1342 Five workshop participants, three representing NGOS, one an EU-level organsiation and another an organisation 
falling under ‘other’.  

1343 COM(2008)426 
1344 Recommended by one respondent to the OPC that provided written contribution. The respondent represented 

the category ‘NGO’. 

1345 See for example: EU Anti-Racism Action Plan 2020-2025;  p. 13. 
1346 Open Society Justice Initiative, Lawsuit to Stop Ethnic Profiling by French Police - Open Society Justice Initia-

tive.  

https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.justiceinitiative.org/litigation/class-action-lawsuit-against-french-government-for-ethnic-profiling-by-police
https://www.justiceinitiative.org/litigation/class-action-lawsuit-against-french-government-for-ethnic-profiling-by-police
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Annex II – Online survey analysis 

Profile of respondents 

The targeted survey gathered a total of 68 responses across 26 different Member States. In 

addition, 3 respondents indicated that besides having experience with the topic of racial/ethnic 

discrimination in a certain Member State, they have experience also at EU-level. One organi-

sation based in Portugal indicated having experience also in Spain. An EU-level organisation 

indicated that it has experience in all Member States, except for Poland. 

Table 1: In which country(ies) do you have experience with the topic of racial/ethnic dis-
crimination? (N=68) 

Member State Number of respondents 

Austria 2 

Belgium 2 

Bulgaria 2 

Croatia 1 

Cyprus 2 

Czechia 2 

Denmark 0 

Estonia 2 

Finland 3 

France 1 

Germany 1 

Greece 3 

Hungary 6 

Ireland 2 

Italy 3 

Latvia 5 

Lithuania 2 

Luxembourg 2 

Malta 1 

Netherlands 1 

Poland 2 

Portugal 5 

Romania 5 

Slovakia 2 

Slovenia 2 
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Member State Number of respondents 

Spain 1 

Sweden 4 

EU-level 4 

 

The largest group of respondents were representatives of equality bodies (17 in total, 25%), 

followed by ministries (12 in total, 18%) and NGOs (11 in total, 16%). Seven respondents 

were from academic/research organisations (10%), six were representatives from prosecution 

services (9%), five from police authorities (7%), and four lawyers/representatives of bar as-

sociations (6%). In addition, there were six other stakeholders which are merged together for 

the analyses: one employers’ organisation, one European network of public institutions, one 

independent policing authority, one national human rights institution, one state agency, and 

one trade union (see Figure 1 below). 

Figure 1: Are you replying as: (N=68) 
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Racial and ethnic discrimination outside of the material 

scope of the RED 

General questions on the material scope 

Areas outside of the material scope of the RED in which racial or ethnic discrimination occurs 
on a significant scale 

Out of the 68 total respondents, 30 (44%) indicated that there are areas in which racial or 

ethnic discrimination occurs significantly outside of the scope of the RED, which was answered 

mostly by equality bodies and NGOs. In addition, 23 stakeholders (34%) thought that nearly 

all cases of racial or ethnic discrimination are covered by the RED. This was the common 

opinion amongst ministries and prosecution services. 

Figure 2: In your/your organisation’s opinion, are there important areas in which racial or 

ethnic discrimination occurs on a significant scale that are outside of the material scope of 
the RED? (N=68) 

 
 

40 stakeholders further explained their reasoning behind their opinion, of which 25 mention 

various forms of discrimination. This is typically in relation to race or ethnicity and carried out 

by the police and other law enforcement authorities.  Racial profiling is described as an issue 

outside the scoped of the RED by four NGOs, two equality bodies, and one academic/research 

organisation. An overarching theme is that discrimination exists on a larger scale, both struc-

turally and institutionally. This includes existing laws and practices, coupled with practices by 

law enforcement authorities and public administration. Three stakeholders argue that the RED 

does not cover the legal statute that regulates the entry and stay of foreign nationals, with 

the Portuguese equality body mentioning cases of the police's abusive approach. Similarly, 
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three stakeholders mention the disproportionately high level of identity checks, which is per-

ceived as a security issue not covered by the RED. The lack of police protection is also reported 

as an issue, and discrimination in the exercise of public authority and the difficulty of accessing 

certain services or activities is considered a persisting issue by eight stakeholders. The most 

prominent minority targeted by discrimination are Roma people, who are explicitly mentioned 

by eight stakeholders. 

Looking more closely into the potential areas outside of the scope of the RED in which racial 

or ethnic discrimination could take place regarding the exercise of public authority by law 

enforcement and judicial authorities, more than half of the respondents (41 in total, 65%) 

indicated that there is a certain extent of racial/ethnic discrimination taking place during the 

exercise of public authority by the police when executing identity checks. Moreover, around 

half of the respondents believe this also occurs at the police station (32 in total, 50%), during 

arrests (32 in total, 50%), and in traffic controls (31 in total, 49%). Out of those that indicated 

other areas in which discrimination occurs by the police, two respondents mentioned the treat-

ment of witnesses, two others mentioned fines imposed on administrative offences, and one 

stakeholder emphasized the interaction with citizens during protests/demonstrations. In ad-

dition, 29 responses (47%) indicated at least a minor extent of discrimination during the ex-

ercise of public authority by immigration or border authorities when enforcing immigration law 

and/or border management. In terms of the justice system, there appear to be relatively fewer 

cases of discrimination identified outside of the scope of the RED. However, still a significant 

number mentioned there is discrimination taking place by judicial bodies (judges) in criminal 

cases (28 in total, 44%), or in civil cases (24 in total, 38%), in the access to justice (28 in 

total, 44%), and during public prosecution (27 in total, 43%). 
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Figure 3: In your/your organisation’s opinion, to what extent does racial or ethnic discrimi-

nation take place in the exercise of public authority by law enforcement and judicial authori-
ties, potentially not covered by the material scope of the RED?  

 
 

Regarding contacts with the public administration (beyond law enforcement and ju-

dicial authority), the majority of the respondents (38 in total, 59%) observed racial or ethnic 

discrimination for housing matters that go beyond the RED, such as evictions or residential 

segregation. Also, controls conducted by security officers or ticket inspectors (not by police) 

was mentioned by 58% of respondents (37). More than half of the respondents additionally 

indicated discrimination in the use of public spaces and contacts with public administration 

beyond the provision of services covered by the RED (33 in total, 52%). 
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Figure 4: In your/your organisation’s opinion, to what extent does racial or ethnic discrimi-

nation take place in the contacts with the public administration (beyond law enforcement 
and judicial authority), potentially not covered by the material scope of the RED? 

 
 

Regarding other areas potentially not covered by the RED, opinions were more mixed among 

the different stakeholders. 27 respondents (43%) observed discrimination for the access to 

and participation in free cultural, social or sports events, or organisations, whereas 14 re-

spondents (22%) thought there was no racial or ethnic discrimination taking place at all. 

Figure 5: In your/your organisation’s opinion, to what extent does racial or ethnic discrimi-
nation take place in other areas, potentially not covered by the material scope of the RED? 
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26 stakeholders provided examples to the questions on the occurrence of racial and eth-

nic discrimination. A commonly occurring theme is that of policing, with 14 stakeholders 

mentioning that the police tend to target minorities. This notion was particularly prominent 

amongst equality bodies, with seven of them mentioning this. According to respondents, racial 

and ethnic discrimination occurs in widespread scenarios, including housing, marriage refusal 

based on nationality, and less favourable treatment in terms of access to rights and the judicial 

system overall, interference with religious practices, identity checks, and investigations in 

communities. 

Eight stakeholders point towards the difficulty of addressing racial profiling, with some also 

referring to the overall difficulty of proving discriminatory decisions and police checks. Seven 

stakeholders also state that RED does not adequately cover racial profiling. The lack of suffi-

cient data on this issue or ability to prove misconduct of the police is also mentioned by 

stakeholders in Austria, Finland, France, Hungary, Ireland, Luxembourg, Malta, Sweden, as 

well as at EU-level. The most targeted minority appears to be Roma people, who are men-

tioned by respondents from Croatia, Czech Republic, France, Hungary, Romania, Slovakia, 

Slovenia, and at EU-level. Muslims are mentioned by respondents from Austria, Cyprus, Swe-

den, and by an EU-level stakeholder. Travellers were mentioned by respondents from France 

and Ireland.  

Socio-economic impacts 

On an individual level, the majority of respondents found negative impacts on physical and/or 

mental health (104 replies), trust in public institutions/authorities (97 replies), and safety or 

feelings of being safe (93 replies). This is mostly the case for the exercise of public authority 

by law enforcement and judicial authorities. 
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Figure 6: In your opinion, what impact does experiencing racial or ethnic discrimination 

have on the individual person concerned? Please indicate the impact per area.  

 
 

On a societal level, the most observed negative impacts were a loss of trust in public institu-

tions/authorities (99 replies) and reduced social cohesion (93 replies).  
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Figure 7: In your opinion, what impact does the occurrence of racial or ethnic discrimination 

have on society as a whole? Please indicate the impact per area. Please indicate the impact 
per area 

 
 

Use of Artificial Intelligence technologies 

Out of 63 respondents, nearly half (29 in total, 46%) were of the opinion that Artificial In-

telligence technologies exacerbate racial or ethnic discrimination. This view was mainly prev-

alent among equality bodies (11 in total, 65%) and NGOs (7 in total, 64%). As further exam-

ples and supporting information, at least ten stakeholders pointed out that AI has resulted in 

systemic bias (e.g. in selecting candidates for job interviews, risk profiles for insurance/finan-

cial services). One respondent highlighted the risk of Facial Recognition technologies for racial 

profiling and the need to include nationality under the scope of the RED. 

On the other hand, 11 respondents (17%) thought AI did not pose problems at all. Amongst 

those, one prosecution service emphasised that if there is no human factor it reduces the 

subjectivity. In addition, one ministry believed that the use of AI could assist in detecting hate 

speech and racist/discriminatory content online. 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection 
against discrimination on grounds of racial or ethnic origin 

 

254 

Figure 8: In your/your organisation’s opinion/experience, is potential racial or ethnic dis-

crimination exacerbated by the use of Artificial Intelligence technologies, such as auto-
mated data processing and algorithmic decision-making? (N=68) 

 

Exercise of public authority by law enforcement and judicial authorities 

The majority of respondents (45 in total, 66%) believed that racial or ethnic discrimination by 

law enforcement or judicial authorities occurs, of which 33 have actual 

experience/information. This view was mostly prevalent among equality bodies (15), NGOs 

(10), and academic/research organisations (7). Opinions were mixed among ministries, 

laywers/bar associations, and other stakeholders. In turn, 19 stakeholders (28%) thought that 

no discrimination occurs by law enforcement or by judicial authorities, which was the main 

opinion among prosecution services (5) and police authorities (4). 
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Figure 9: Are you/your organisation of the opinion that racial or ethnic discrimination by 

law enforcement or judicial authorities occurs? If yes, do you/your organisation have expe-
rience/information concerning racial or ethnic discrimination by law enforcement or judicial 
authorities? (N=68) 

 
 

In terms of the main situations in which racial or ethnic discrimination by law enforcement 

or judicial authorities occurs, the 33 respondents that answered that discrimination in this 

area occurs mostly observed it in racial or ethnic profiling (30 in total, 91%), followed by 

verbal harassment (25 in total, 76%) and excessive violence (21 in total, 64%). The provided 

examples to support their answers were mostly related to cases concerning the Roma 

community.  

From those that answered ‘Other’, two national NGOs mentioned the refusal of assistance and 

support for a victim. Another NGO at EU-level highlighted the increased risk of coercion, a 

higher chance of being incarcerated pre-trial, and a higher chance to get sentenced and longer 

sentences. One lawyer/bar association pointed out that it can be found in a number of hidden 

situations, such as nationalist symbols in the room of an investigator and openly hostile 

questioning. 

Figure 10: What are in your/your organisation’s opinion the main situations in which racial 
or ethnic discrimination by law enforcement or judicial authorities occurs? (N=33 and 84 to-

tal replies) 
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Regarding the main causes of discrimination by law enforcement or judicial authorities, most 

respondents believed it is caused by structural or systemic racism (28 in total, 85%) and 

(un)conscious individual bias (25 in total, 76%), followed by individual racism and low level 

of racial sensitivity and cultural awareness training (22 in total, 67%). As further explanation, 

several stakeholders emphasised the structural/institutional racism engrained within societies, 

which stand at the root of all above-mentioned causes of racial or ethnic discrimination.  

Figure 11: What are in your/your organisation’s opinion the main causes of such discrimina-
tion? (N=33 and 106 total replies) 

 
 

Regarding the main consequences of such discrimination, increased identity checks (23 in 

total, 74%) and increased stop and search activities (22 in total, 73%) were mainly indicated 

as effects that happen very or fairly often. Several equality bodies and NGOs provided further 

examples in the case of Roma people. 
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Figure 12: What are in your/your organisation’s opinion the main consequences? 

 
 

Of the 13 respondents (39%) that thought racial or ethnic discrimination increased signifi-

cantly, moderately and/or hardly during the COVID-19 pandemic, they were active in the 

following Member States: EU-level (3), Romania, Slovakia, Slovenia (2), Hungary, Ireland, 

Portugal, and Spain (1). Five stakeholders observed increased surveillance controls by law 

enforcement, particularly for the Roma people. One NGO in Hungary was of the opinion that 

the pandemic contributed to discriminatory practices becoming more amplified in the field of 

administrative offences, especially in cases of Roma people living in deprivation and segrega-

tion. 
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Figure 13: In your/your organisation’s experience, has racial or ethnic discrimination by law 

enforcement or judicial authorities increased during the COVID-19 pandemic? (N=33) 

 
 

Racial profiling in the areas of law enforcement and judicial authority 

When asked in which areas of law enforcement and judicial authority (e.g. authority exercised 

by the police, the military, border management, criminal judges, prosecutors, civil judges, 

financial investigation units, customs authorities, etc.) racial profiling exists and is the most 

prominent, an EU-level organisation mentioned stop and search activities by police, border 

management, intelligence services (which is now fuelled by AI). Another EU-level stakeholder 

argued that the system operates in a loop and is structurally biased, meaning that racial 

profiling exists at every level. A third EU stakeholder added that it is a major issue in law 

enforcement and tax/fiscal fraud investigations, exacerbated using AI.  

The police were mentioned by stakeholders from Austria, Croatia, Hungary, Ireland, Italy, 

Germany, Slovenia, Slovakia, Romania, and Portugal. This includes checks, stop and searches, 

racial profiling, as well as border control. A Croatian stakeholder mentioned that traffic police 

targets Roma drivers, and that police checks of migrants at borders are stricter. Another Cro-

atian stakeholder found that that racial profiling is predominantly present in the criminal jus-

tice system, with local social service providers coming as a close second. Two Swedish stake-

holders pointed to border controls and financial investigation where racial profiling is most 

prominent. On top of the police force, a Slovakian organisation indicated that they documented 

racial profiling in the work of other law enforcement authorities and the judiciary, including 

civil court judges deciding anti-discrimination disputes. Finally, stakeholder from Italy also 

included tax evasion units, customs authorities and border management, in addition to the 

various police forces.  

Good practices 

From the 21 respondents (70%) who were able to identify good practices, they were active 

in Hungary, Portugal (3), Greece, EU-level (2), Belgium, Croatia, Cyprus, Finland, Ireland, 

Italy, Netherlands, Poland, Romania, Slovakia, and Sweden (1). Most stakeholders that were 

aware of good practices included equality bodies (9), NGOs (4), and ministries (3).  
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Figure 14: Are you/your organisation aware of any good practices that would enhance the 

prevention of and protection against potential racial or ethnic discrimination by law enforce-
ment or judicial authorities? (N=30) 

 
 

Several respondents highlighted training and guidelines for law enforcement officers as good 

practices. For example, an Italian NGO indicated as a good practice the training of law en-

forcement officers on understanding, recognising and fighting discrimination and related in-

tolerances within and outside the law enforcement community. However, it did not provide 

concrete examples, only noted that in the last 10 - 15 years LEAs have undertaken some such 

training thanks to EU project the Ministry of the Interior has participated in. The ministry is 

currently running online courses understanding and countering hate crimes, in collaboration 

with CEPOL. Training of police officers, judges and prosecutors was also identified as a good 

practice by an academic from Portugal. 

A respondent referred to the Compendium of Promising Practices on Ethnic Profiling compiled 

by Equinet in collaboration with Open Society Justice Initiative. This brings together good 

practices from different areas. The following examples were pointed out: 

 In Cyprus, the Ombudsman’s Office receives and investigates ethnic discrimination 

complaints submitted by individuals and sends reports to the implicated authority with 

views and recommendations for resolving the complaint.  

 In Germany, the Federal Anti-Discrimination Agency organised a panel debate in 2017 

regarding policing and minority groups, with a focus on anti-gypsyism. Using data and 

other evidence, the panel highlighted how anti-gypsy stereotypes are pervasive in po-

licing.  

 In Sweden, the Equality Ombudsman actively engages in the Swedish legislative pro-

cess and has explicitly warned against the risk of ethnic profiling with respect to a 

proposal to grant the police further search powers with respect to the stop and search 

of minority groups.  

 In Finland, the Non-Discrimination Ombudsman has provided training to police officers 

as well as border guards covering issues such as the legal prohibition on ethnic profil-

ing, the reasons for this prohibition, and the steps that authorities should take to pre-

vent ethnic profiling. 
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The Croatian equality body considers that the collection of racially and ethnically segregated 

data on police actions have proven to be effective in detecting occurrences of discrimination; 

therefore, they have been recommending such data on police actions (e.g. traffic and identity 

checks) to be collected. However, their recommendations have not been acknowledged or 

implemented.  

Furthermore, a Portuguese respondent indicated as good practice the recently approved National Plan to Combat 
Racism and Discrimination 2021-2025 (PNCRD)1347,  drafted with the contribution of minority representatives. In ad-
dition, in March 2021, the Government presented a Plan for the Prevention of Manifestations of Discrimination in 

the Security Forces and Services (PPMD-FSS)1348, which was later also reflected in the PNCRD. Protocols signed 

between CICDR (Comissão para a Igualdade e Contra a Discriminação Racial) and law en-

forcement authorities to enhance cooperation and reinforce training actions on combatting 

racism were also mentioned. 

Measures and/or initiatives necessary to address any gaps in protection against racial or eth-
nic discrimination by law enforcement or judicial authorities 

In terms of the measures and/or initiatives needed to address the gaps, opinions were 

mixed among the 33 respondents. The majority believed that the most effective way includes 

at least some form of EU legislation combined with national-level soft law measures, which 

would ensure a level playing field and protection to potential victims. Twelve respondents 

further elaborated on the potential nature of the measures/initiatives. Several ideas were pro-

posed to update EU legislation, such as expanding the scope of the RED, or expanding on the 

mandate of the equality bodies to ensure some sort of monitoring role over law enforcement 

or judicial authorities, and treating race as a social construct. One EU-level stakeholder sug-

gested concrete soft-law measures which could offer solutions to racial or ethnic discrimination 

by law enforcement or judicial authorities. According to the stakeholder concerned, soft-law 

measures could be designed and implemented through the National Plans Against Racism, or 

the National Strategic Roma Frameworks. Soft measures could include activities outlined in 

for example the Compendium of Promising Practices on Ethnic Profiling1349.  Other soft 

measures could include awareness raising or training. One independent policing authority, 

advocating for the necessity of adopting EU soft measures combined with domestic legislation, 

thinks the EU must have a supporting role in this, but at the same time each country should 

legislate for themselves as policing, crime and overall culture varies across Member States.  

                                                 
1347 https://dre.pt/dre/detalhe/resolucao-conselho-ministros/101-2021-168475294 
1348 Portugal, Plan for the Prevention of Manifestations of Discrimination in the Security Forces and Services (PPMD-

FSS, https://www.sg.mai.gov.pt/Documents/Plano%20de%20Preven%C3%A7%C3%A3o%20de%20Mani-
festa%C3%A7%C3%B5es%20de%20Dis-
crimina%C3%A7%C3%A3o%20nas%20For%C3%A7as%20e%20Servi%C3%A7os%20de%20Se-

guran%C3%A7a.pdf. 
1349 Equinet ‘Compendium of Promising Practices on Ethnic Profiling’, 2019, available at: equinet_compendium-eth-

nic-profiling_a4_def_web.pdf (equineteurope.org).  

https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf
https://www.archive.equineteurope.org/IMG/pdf/equinet_compendium-ethnic-profiling_a4_def_web.pdf
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Figure 15: In your/your organisation’s opinion, what measures and/or initiatives are necessary to ad-

dress any gaps in protection against racial or ethnic discrimination by law enforcement or judicial au-
thorities? (N=33) 

 

Contacts with the public administration outside the scope of the RED (beyond law 

enforcement and judicial authority) 

Out of the 68 respondents, the majority (40 in total, 59%) believed that racial or ethnic 

discrimination by other contacts with the public administration (e.g. immigration, tax or civil 

administration) occurs, of which 24 have actual experience/information. This view was mostly 

prevalent among equality bodies (13), NGOs (10), and academic/research organisations (6). 

Opinions were mixed among ministries, laywers/bar associations, and other stakeholders. 

Only 16 stakeholders (24%) thought that no discrimination occurs in this area, which was the 

main opinion among prosecution services, ministries (4), and police authorities (3). 
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Figure 16: In your/your organisation’s opinion, does racial or ethnic discrimination occur in 

other contacts with the public administration, such as immigration, tax or civil administra-
tion, etc.? If yes, do you/your organisation have experience/information concerning racial 
or ethnic discrimination in other contacts with the public administration? (N=68) 

 
 

In terms of the areas and administrations concerned, according to an EU-level respond-

ent, this includes security controls (e.g. in Poland during the arrival of Ukrainian refugees), 

and racial discrimination at immigration services. Evictions in Roma communities without al-

ternative housing solutions (e.g. France) are another example, along with residential segre-

gation. Another EU stakeholder argues that the increasing use of AI in public administration 

across member states, such as in migration administration, school allocation, and Tax and 

Fiscal services, is significantly increasing the risk and occurrence of racial or ethnic discrimi-

nation in contact with public administration 

A Croatian stakeholder mentions access to social support services, access to other public au-

thorities, and difficulty of obtaining papers for Roma people. The Hungarian equality body 

finds that municipal (local government) authorities, and public transport companies are the 

primary areas concerned. It states that Roma people have been dislocated without alternative 

housing as part of renovation projects in residential areas. A Hungarian NGO adds that the 

lack of waste collection, drinkable tap water and central heating are a considerable problem 

in segregated areas. A Portuguese respondent finds that it is most rampant by immigration 

authorities and in education, with a Cypriot respondent mainly pointing at immigration au-

thorities, along with public allowance authorities. A Slovenian respondent finds that preventing 

marriage based on nationality (third country) constitutes discriminatory conduct.  

A Dutch stakeholder finds that the main administrations are the tax authorities and tax and 

customs administration. A Slovakian respondent mentions racial profiling, police violence and 

discrimination of Roma by municipalities and courts. More generally, disrespect towards Roma 

people in everyday situations. This includes treatment in hospitals, which is particularly prom-

inent among women. A disproportionately large amount of Roma children is also segregated 

in school. A Romanian stakeholder finds that it is most rampant in public and civil administra-

tion. An Italian NGO finds that the primary issues lie in evictions, social benefits, and with 

public services, whereas an Austrian NGO finds that they refer to public housing, applying for 

a residence permit, and applying for social assistance. 
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In terms of the main situations in which racial or ethnic discrimination occurs in other 

contacts with the public administration, the 24 respondents that answered the question mostly 

observed it in unfavourable treatment (20 in total, 83%), followed by racial or ethnic profiling, 

excessive/complex bureaucratic requirements, and communication/linguistic difficulties (17 in 

total, 71%). The provided examples were mostly related to cases concerning the Roma 

community.  

Figure 17: What are, in your/your organisation’s opinion, the main situations in which dis-
crimination occurs in other contacts with the public administration? (N=24 and 91 total re-
plies) 

 
 

Regarding the main causes of such discrimination, most respondents believed it is caused by 

structural or systemic racism (22 in total, 92%) and (un)conscious individual bias (20 in total, 

83%), followed by individual racism and low level of racial sensitivity and cultural awareness 

training of public officials/civil servants (18 in total, 75%). As further explanation, one NGO 

from Slovakia highlighted the structural problem of racism, stemming from individual opinions 

and biases of people in public administration and other public institutions, but also a general 

negative racial perception towards the Roma. 
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Figure 18: What are, in your/your organisation’s opinion, the main causes of such discrimi-

nation? (N=24 and 83 total replies) 

 
 

Regarding the main consequences of such discrimination, obstacles in accessing public ser-

vices was mainly indicated as happening very or fairly often (19 in total, 90%), followed by 

obstacles in accessing public goods (16 in total, 76%) and increased administrative checks or 

fines when using public spaces (14 in total, 70%). Several NGOs and equality bodies provided 

further examples in the case of Roma people. 
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Figure 19: What are, in your/your organisation’s opinion, the main consequences? 

 
 

Good practices 

From the 10 stakeholders who were able to identify good practices in the area of other 

contacts with public administration, they were active in Hungary (2), Croatia, Cyprus, EU-

level, Germany, Italy, Poland, Romania, and Sweden (1). Most of them were equality bodies 

(6) and NGOs (2). 

Five stakeholders highlighted trainings and education in their country to raise awareness and 

minimise barriers to access. In Hungary, the equality body pointed out that there have been 

initiatives taken by the Budapest-Capital Local Government to implement a housing policy that 

reduces residential segregation in the districts of Budapest. 
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Figure 20: Are you/your organisation aware of any good practices that would enhance pre-

vention of and protection against potential racial or ethnic discrimination in other contacts 
with the public administration? (N=20) 

 
 

Measures and/or initiatives necessary to address any gaps in the protection against racial or 
ethnic discrimination in other contacts with the public administration 

In terms of the measures and/or initiatives needed to address the gaps, opinions were 

mixed among the 23 respondents. Five respondents, representing the majority of views, be-

lieved that the most effective way includes at least some form of EU legislation, which would 

ensure a level playing field and protection to potential victims.  The remaining responses were 

rather mixed, with three response categories receiving equal number of responses. Four re-

spondents, hence just slightly lower than the majority were advocating for soft measures at 

the EU level and domestic national legislation at the national level. The same number of re-

spondents (four) noted that EU legislation coupled with soft measures at the national level 

would be desirable. And four respondents vouched for national level legislation and national 

soft measures. Five respondents provided further details explaining their responses. Only one 

respondent, representing an EU-level stakeholder, went into the precise content of possible 

action, reflecting on the possible content of EU legislation. According to this stakeholder, areas 

not currently covered by the RED should be covered by new EU rules. The same respondents 

suggested that the mandate of equality bodies should be extended to cover the monitoring of 

potential discrimination cases also in these areas which are not covered by the RED. One NGO 

that in general (hence without detailing the content of EU legislation) recommended to adopt 

EU legislation, after which EU authorities will adopt measures on how to monitor the imple-

mentation by EU member state and introduce effective sanctions in cases of violation. Domes-

tic and/or soft measures are mainly seen as means to complement legislation. One respond-

ent, representing an EU-level stakeholder specified the possible content of national soft 

measures, by referring to the implementation of soft measures through the National Plans 

Against Racism and the National Strategic Roma Framework, as well as to promising initiatives 

identified in the Compendium of Promising Practices on Ethnic Profiling.  
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Figure 21: In your/your organisation’s opinion, what measures and/or initiatives are neces-

sary to address any gaps in the protection against racial or ethnic discrimination in other 
contacts with the public administration? (N=23) 

 

Other areas 

Out of the 68 respondents, a slight majority (36 in total, 53%) believed that racial or ethnic 

discrimination occurs in other areas not yet mentioned nor covered by the RED, of which 16 

have actual experience/information. This view was mostly prevalent among equality bodies 

(13), NGOs (9), and academic/research organisations (5). However, a significant amount (19 

in total, 28%) also thought that there is no discrimination in other relevant areas, which was 

the main opinion among prosecution services (5). 

Figure 22: In your/your organisation’s opinion, does racial or ethnic discrimination occur in 
other areas not yet mentioned and not covered by the RED, such as access to and participa-
tion in free political, cultural, social or sports events or organisations, access to free goods 
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and services, research and innovation, fiscal and tax matters, etc.? If yes, do you/your or-

ganisation have experience/information concerning racial or ethnic discrimination in such 
other areas? (N=68) 

 
 

The respondents were also asked about the various other areas not mentioned by the RED in 

which they were aware of the occurrence of racial or ethnic discrimination, beyond the exercise 

of public authority. The vast majority of the stakeholders that answered this question (13 in 

total, 93%) have observed racial or ethnic discrimination in the access to and participation in 

free cultural, social or sports events, or organisations. This was followed by discrimination in 

the access to services not advertised to the public, health promotion and disease prevention 

(9 in total, 69%), and access to free services (8 in total, 67%).  

As additional information and examples, two stakeholders highlighted the racial and ethnic 

discrimination in the areas of access to free goods and services for the Roma people. The 

equality body in Portugal referred to situations of alleged discrimination on the Internet/social 

media. Also, the equality body in Germany provided examples in terms of fiscal matters (i.e., 

not being able to claim child benefits due to unnecessary questioning of identity) and access 

to free cultural, social or sports events (i.e., regular complaints concerning the membership 

and participation in sports). 
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Figure 23: Are you/your organisation aware of racial or ethnic discrimination occurring in 

any of the areas below? 

 
 

As to the main situations in which discrimination in the above areas occurs, stakeholders 

from five Member States and an EU-level stakeholder provided further information. The latter 

finds that physical harassment, linguistic and communication difficulties, and excessive or 

complex requirement for access all occur. An Italian stakeholder had similar opinion. According 

to a Slovakian stakeholder, the most occurring ones are verbal harassment and the rise in 

hate speech. A Germany stakeholder finds that it tends to involve communication difficulties, 

excessive or complex requirements, unfavourable treatment, or verbal harassment. An NGO 

from Romania finds that verbal and physical harassment is the greatest issue, whereas the 

Romanian equality body mentions the linguistic and communication difficulties, as well as the 

excessive or complex requirement for access. A Finnish police authority indicates public places 

and public transport or restaurants as the main areas in which harassment occurs. 

In terms of the main causes of discrimination in the areas listed in the Figure 23 above, out 

of the ten respondents that addressed the question, one was an EU representative, and the 

others were equality bodies and NGOs. The EU level stakeholder, an Italian NGO and the 

Hungarian equality body find that all causes listed in the question as examples apply, i.e.  bias, 

(structural) racism, underrepresentation, socio-economic exclusion, geographical isolation, 

and the use of new technologies. The Hungarian equality body adds that the causes are com-

plex. Bias is explicitly mentioned as a cause by three equality bodies and one NGO, with racism 

explicitly being mentioned by three NGOs and three equality bodies. 

The issue of consequences on discrimination was answered by five equality bodies, three 

NGOs, and one academic/research organisation. The latter mentions institutional racism and 
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individual bias. Social and economic exclusion is mentioned by two NGOs and one equality 

body. Two equality bodies also mention segregation, with another two equality bodies stating 

limited inclusion in society and segregation as a consequence. 

Good practices 

From the 8 stakeholders who were able to identify good practices in other areas, they were 

active in EU-level, Finland, Germany, Hungary, Italy, Poland, Portugal, and Sweden (1). Most 

of them were equality bodies (4) and NGOs (2). The equality body in Germany referred to 

initiatives from the federal soccer association (DFB) which aim to increase participation of 

people with diverse ethnic backgrounds and to assist with the reporting of discriminatory in-

cidents at amateur soccer games and clubs. Furthermore, the Portuguese National Plan to 

Combat Racism and Discrimination (PNCRD) includes measures as regards to other relevant 

areas, such as sports. 

Figure 24: Are you/your organisation aware of any good practices that would enhance pre-
vention of and protection against potential racial or ethnic discrimination in any of these 
other areas? (N=14) 

 
 

Measures and/or initiatives necessary to address any gaps in the protection against racial or 
ethnic discrimination in these other areas 

Regarding the measures and/or initiatives needed to address the gaps in these other ar-

eas, opinions were mixed among the 16 respondents. The majority, representing eight re-

spondents, believed that the most effective way includes at least some form of EU legislation, 

which would ensure a level playing field across Member States and protection to potential 

victims, combined with other soft measures to complement it. Out of the eight respondents 

four were advocating for the adoption of soft measures at national level in addition to EU 

legislation, and four supported the idea of introducing EU-level soft-measures to accompany 

the new EU level rules. Five respondents provided further explanations on their responses. 

Out of these, one provided details regarding the potential content of EU-legislation, thereby 

referring to the necessity of extending the RED’s scope to all material areas that are not 

covered. The same respondent suggested that the mandate of equality bodies should be ex-

tended to cover the monitoring of potential discrimination cases also in these areas which are 

not covered by the RED. According to the same stakeholder, soft measures at the national 
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level could be implemented through the National Plans Against Racism and the National Stra-

tegic Roma Framework, as well as through promising initiatives identified in the Compendium 

of Promising Practices on Ethnic Profiling. Two respondents, representing equality bodies from 

two different Member States were both referring to the importance of training and awareness 

raising, while referring to potential soft measures.  

Figure 25: In your/your organisation’s opinion, what measures and/or initiatives are neces-
sary to address any gaps in the protection against racial or ethnic discrimination in these 
other areas? (N=16) 

 
 

Protection mechanisms established by the RED 

According to the 63 respondents across the EU, almost half (31 in total, 49%) believed that 

the protection mechanisms in their respective countries provided sufficient protection 

against racial or ethnic discrimination, whereas 26 stakeholders (41%) did not think so.  
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Figure 26: In your/your organisation’s opinion, do the protection mechanisms in your coun-

try provide sufficient protection against racial or ethnic discrimination? (N=63) 

 
 

Importance of existing mechanisms for preventing and providing protection from racial 
and/or ethnic discrimination 

Taking a closer look at the various protection mechanisms in place, the majority of respond-

ents indicated that the most important mechanisms are the establishment of equality bodies 

(Article 13), with 89% thinking it is important and 77% thinking it is very important, and the 

national judicial and/or administrative procedures for victims of discrimination (Article 7), with 

89% thinking it is important and 75% thinking it is very important. This is closely followed by 

the reversal of the burden of proof to the alleged perpetrator of discrimination in non-criminal 
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cases (Article 8), the dissemination of information about anti-discrimination legislation (Article 

10), and the dialogue with civil society organisations (Article 12), with 88% indicating it is 

important. 

One stakeholder at the EU-level indicated that effective, proportionate and dissuasive sanc-

tions are an important mechanism to prevent discrimination on racial and ethnic grounds, but 

that current legislation regarding sanctions as put forward in Article 15 has not proven to live 

up to its full potential. Similarly, a prosecution service in Malta highlighted that Article 15 does 

not impose any specific rules on sanctions and therefore it is left entirely in the Member States’ 

hands and should therefore be amended to provide clearer terms on punishment. A stake-

holder at EU-level and the equality body in Croatia called for the recognition of the key role 

that equality bodies play in combatting discrimination by providing them with strong man-

dates, independence and sufficient resources so they can provide effective support to decision 

makers and other stakeholders. Also, three stakeholders indicated that there is not sufficient 

recording of data and statistics, which makes it difficult to assess the effectiveness of the 

provisions from the Directive. 
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Figure 27: In your/your organisation’s opinion, how important are the following mecha-

nisms for preventing and providing protection from racial and/or ethnic discrimination in 
your country? 

 
 

Factors inhibiting progress in combatting discrimination 

When asked about what factors inhibited progress in combatting discrimination, the most 

selected factor was the lack of or limited knowledge and experience of victims about mecha-

nisms available to them (89%, and 46% thinking to a major extent). After this, it was widely 

believed that the lack of or limited knowledge and experience of civil servants concerning the 
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anti-discrimination legislation (85%) had an impact to an extent, as well as the lack of or 

limited training of persons involved in implementing anti-discrimination policies at sectoral 

level (84%). It is also worth noting that a significant number of respondents found issues to 

a major extent in the lack of availability or inappropriate quality of relevant and up-to-date 

equality data to support policies or cases (27 in total, 45%) and of information on underlying 

factors of discrimination (28 in total, 44%). The equality body in Czechia noted as additional 

factors the lack of willingness of victims to defend their rights, lack of trust in public authori-

ties, seeing no point in making a complaint, and the lack of evidence in cases. 
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Figure 28: In your/your organisation’s opinion, to what extent have the following factors inhibited progress in combatting dis-

crimination? 
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Additional protection mechanisms or related measures 

As additional protection mechanisms or measures, the majority of respondents are 

in favour of the monitoring of implementation of policies aiming at combating racial/eth-

nic discrimination, with 89% thinking it is important and 67% thinking it is very im-

portant. Also, an emphasis is put on the collection of information and data. For instance, 

research on underlying factors of discrimination (e.g. structural racism, racial bias) is 

seen as important by 90% of the respondents and very important by 56%. Collection of 

equality data was similarly seen as important by 54 respondents (87%). Fourteen re-

spondents further elaborated on their answers, by means of responding to an open 

question. Thirteen out of the 14 respondents emphasised the importance of equality 

data in understanding the nature and scale of racial/ethnic discrimination. They all em-

phasised that currently available datasets do not allow for such understanding.  

Figure 29: In your/your organisation’s experience, how important would it be to in-
clude the following additional protection mechanisms or related measures? 

 
 

Protection mechanisms for other grounds of discrimination 

Nearly half of the respondents (27 in total, 47%) mentioned that there are protection 

mechanisms for other grounds of discrimination that could be implemented for the area 

of racial/ethnic discrimination. These stakeholders are active in Sweden, Romania (3), 

Greece, Hungary, Ireland, Lithuania, Portugal, Slovakia, Slovenia (2), Austria, Belgium, 

Cyprus, Estonia, EU-level, Italy, and Spain (1). 

One academic/research organisation in Sweden indicated that there is much to learn 

from the national measures against gender discrimination which have been widely suc-

cessful. Similarly, another academic/research organisation in Ireland mentioned that 

there are stronger legal remedies available for cases of gender discrimination in Irish 

discrimination law. Six respondents approached the question from a different angle and 

mentioned that future protection mechanisms should take into account intersectionality.  
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Figure 30: In your/your organisation’s opinion, are there any protection mechanisms 

for other grounds of discrimination (e.g. gender, sexual orientation, religion or belief, 
age, etc.) that should also be considered for the area of racial or ethnic discrimina-
tion? (N=57) 

 
 

Good practices 

From the 17 respondents who identified protection mechanisms at Member State level 

that could be considered a good practice, they are active in EU-level, Ireland, Romania, 

Slovakia (2), Croatia, Czechia, Finland, Greece, Hungary, Portugal, Slovenia, Spain, 

Sweden (1).  

A stakeholder at the EU-level observed good practices in several Member States: 

 Increase visibility of equality bodies for victims of discrimination: setting up re-

gional offices (FR and BG), establishing solidarity funds to cover legal fees for 

victims (IT), or developing online forms to report complaints more easily (PT). 

 Training on anti-discrimination: for the public (BE) and private sector (BE and 

PT).  

 Awareness raising campaigns: creating short movies (BE) and video games (IT) 

aimed at tackling stereotypes, developing websites to collect incidents of hate 

crimes (DK and FR) or implementing national action weeks on specific topics (IT 

and PT). 

 Research: study on popular attitudes towards Sinti and Roma (DE), or reasons 

for underreporting (CZ). 

 Evidence gathering: through situation testing (FR and IT), or investigative pow-

ers (BG).  

 Enforcement powers: through actio popularis/class action suits and sanctions 

(BG, HU and PT). 

Furthermore, one NGO mentioned public sector equality duty in Ireland. In Hungary, 

there are initiatives and programmes of NGOs active in the field of combatting racial 

and ethnic discrimination, including awareness raising (e.g. Hungarian Helsinki Commit-

tee, Hungarian Civil Liberties Union). In Slovakia, the equality body points out examples 

of positive action measures adopted in the employment sector, targeting people with 

Roma origin. 
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Figure 31: Are you aware of any protection mechanisms at Member State level that 

could be considered a good practice for combating racial or ethnic discrimination? 
(N=56) 

 
 

In third (non-EU) countries, there have also been several good practices identified 

by 9 respondents. For example, one stakeholder at EU-level pointed out that Canada 

has legal provisions for reasonable accommodation designed for people with disability, 

which could be used to introduce reasonable accommodation on grounds other than 

disability, including race and ethnic origin. Also, one academic/research organisation 

referred to the use of equality data in the United Kingdom.   
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Figure 32: Are you aware of any protection mechanisms in third (non-EU) countries 

that could be considered a good practice for combating racial or ethnic discrimination 
in the EU? (N=56) 
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Annex III – OPC analysis 

1. Introduction 

1.1 Objective 

Council Directive 2000/43/EC implementing the principle of equal treatment between 

persons irrespective of racial or ethnic origin1350 has shaped the legal protection against 

discrimination on grounds of racial or ethnic origin for over two decades. It prohibits 

discrimination based on racial1351 or ethnic origin in the areas of employment and occu-

pation, vocational training, education, social protection including healthcare, social ad-

vantage, and access to and supply of goods and services available to the public, includ-

ing housing. 

Further to the EU anti-racism Action Plan1352, the purpose of the Open Public Consulta-

tion (OPC) was to help the European Commission identify potential gaps in the protec-

tion against discrimination based on racial or ethnic origin and suitable measures to 

address those gaps. It gathered data on experiences of discrimination based on racial 

or ethnic origin, opinions related to the legal protection against such discrimination and 

possible future improvements. 

1.2 Methodology 

The questionnaire was accessible via a link through EUSurvey from 17/1/22 until 

11/4/22 (11 weeks). It was made available to the general public via the EU’s ‘Have your 

Say’ portal in all EU languages and included both open and closed questions to allow 

respondents to provide personalised and detailed answers1353. The consultation mainly 

covered personal experiences with and opinions on racial or ethnic discrimination in the 

following 12 areas: 

 Education and work; 

 Health and childcare; 

 Housing; 

 Administrations; 

 Public transport and leisure; 

 Police and authorities; 

 Justice system; 

 Structural discrimination; 

 Individual impacts; 

 Artificial intelligence; 

 COVID-19; 

 The scope of legal protection and how to improve protection. 

                                                 
1350 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between 

persons irrespective of racial or ethnic origin, OJ L 180, 19.7.2000, p. 22–26.     
1351 The use of the term ‘racial origin’ in the Treaty of the Functioning of the EU and Council Directive 

2000/43/EC does not imply any acceptance by the European Union of theories that attempt to determine 
the existence of separate human races. 

1352 Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions, ‘A Union of equality: EU anti-racism action plan 
2020-2025’, COM(2020)565 final.  

1353 Addressing possible gaps in the Racial Equality Directive (europa.eu).  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A0565%3AFIN
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13178-Addressing-possible-gaps-in-the-Racial-Equality-Directive/public-consultation_en
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2. Overview of responses 

The OPC received a total of 231 replies (and 18 documents annexed as additional written 

contributions) from 45 different countries of origin, including 20 EU Member States1354, 

mainly from France (36%), Germany (21%) and Belgium (9%). EU citizens provided 

the most contributions accounting for 71% of all respondents (number of responses 

‘N’=165), followed by non-governmental organisations (NGOs) with 13% of all respond-

ents (N=31), and non-EU citizens with 4% (N=10). 

Figure 1: Number of respondents to the OPC by country of origin (N=231) 

 

                                                 
1354 Within the EU-27, there were no contributions from Bulgaria, Cyprus, Estonia, Finland, Latvia, Lithuania, 

and Romania. 
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Figure 2: Participants in the OPC by stakeholder group (N=231) 

 
 

Among those, 69 responses (30% of the total), expressing rhetoric on anti-white racism, 

predominantly French, were identified as being part of a potential campaign and were 

analysed separately, as per the Better Regulation guidelines. Accordingly, the responses 

will hereafter be presented with a focus on the results excluding the possible campaign, 

whereas the figures including the campaign will be shown in italicised brackets. The 

graphs present information only without the possible campaign. 

 

3. Analysis of responses 

3.1 Experiences of discrimination1355 based on racial or ethnic origin 

1. Do you consider yourself as being at risk of discrimination based on ra-

cial or ethnic origin? (N=162) 

Out of the 162 [231] respondents, 53% [64%] considered themselves being at risk of 

racial or ethnic discrimination, whilst 42% [33%] did not.  

                                                 
1355 In the context of the OPC, the following working definitions were used: Discrimination based on racial or 

ethnic origin means that, based on racial or ethnic origin, a person is treated less favourably than another 
person is, has been or would be treated in a comparable situation (= direct discrimination). Discrimination 
also covers a situation in which a provision, criterion or practice apparently treats a person in a neutral 
manner but in fact leads to a particular, illegitimate, and inappropriate disadvantage compared with others 
on grounds of racial or ethnic origin (= indirect discrimination). In addition, discrimination occurs when an 
unwanted conduct related to a person’s racial or ethnic origin takes place with the purpose or effect of 
violating that person’s dignity and of creating an intimidating, hostile, degrading, humiliating or offensive 
environment (= harassment). 
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2. Have you ever experienced discrimination based on your racial or ethnic 

origin? (N=162) 

Among those at risk, 52% [63%] reported that they had experienced such discrimina-

tion, whereas 42% [33%] did not. 

3. In the past three years, in what kind of situation(s) and how often do 

you consider you have been discriminated against based on your racial 

or ethnic origin? 

In situations related to work, 80% [76%] experienced racial/ethnic discrimination at 

least once at the workplace by colleagues, superiors or customers, of which 39% [35%] 

did so more than five times. Also, when applying for a job, 62% [56%] experienced it 

at least once, of which 32% [24%] more than five times. 

Regarding education, 63% [58%] reported discrimination by teachers or classmates at 

school/university, which occurred more than five times for 43% [41%]. Although 29% 

[39%] reported to have never experienced discrimination in contacts with a school/uni-

versity administration, 47% [42%] faced it at least once. 

Figure 3: Education and work-related situations 

 
Concerning health and childcare, 73% [59%] witnessed discrimination at least once at 

the hospital and/or by a doctor, nurse, dentist or other health practitioner. 33% [27%] 

reported at least one incident at childcare facilities, whilst 25% [38%] had never expe-

rienced it. In relation to access to COVID 19 vaccines, 64% [65%] indicated to have 

never experienced it. 

Figure 4: Health and childcare 
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Regarding housing, 54% [48%] reported at least one case when renting or buying a 

place of living, of which 28% [22%] indicated they faced it more than five times. When 

it comes to being evicted from the place of living, 40% [49%] reported to have never 

experienced discrimination. 

Figure 5: Housing 

 
 

In contacting administrations, 58% [46%] experienced discrimination in contacts with 

a civil registry office or municipality, whilst those who never faced it were 31% [42%]. 

This was followed by 49% [50%] who indicated at least one case of discrimination in 

contacts with a public social service or worker, and 47% [51%] when accessing and/or 

receiving social benefits. 

Figure 6: Contacts with administrations 
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ination in streets, parks or other public spaces, of which 48% [54%] did so more than 

five times. Incidence with staff or passengers in public transport was of 72% [72%] and 

in restaurants, bars, hotels, shops and night clubs of 70% [68%].  

27%

40%

26%

10%

28%

6%

19%

44%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Renting or buying a place of living (N=80)

When being evicted from the place of living (N=78)

Never Once to five times More than five times Not relevant

23%

22%

31%

23%

30%

27%

40%

15%

17%

22%

18%

15%

30%

29%

11%

47%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

When accessing and/or receiving social benefits (e.g. for
sickness, unemployment, family support, pensions,

social housing) (N=77)

In contacts with a public social service or worker (N=77)

In contacts with a civil registry office or the municipality
(e.g. for issues relating to passports or identity cards,

requesting domicile, registration of a birth or marriage)
(N=78)

In contacts with the immigration administration (N=73)

Never Once to five times More than five times Not relevant



Study to support the preparation of an EU initiative to address possible gaps in the legal 
protection against discrimination on grounds of racial or ethnic origin 

 
286 

Figure 7: Public transport and leisure 
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accompanied by a body search by 22% [16%], in arrests by the police by 15% [12%], 

and in detention or prison by 10% [9%]. 25-45% [45-56%] reported to have never 

experienced discrimination in the above situations. 

24%

21%

42%

36%

13%

30%

32%

36%

19%

25%

35%

30%

38%

36%

22%

18%

48%

30%

6%

7%

17%

21%

4%

10%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

In restaurants, bars, hotels, shops, night clubs, etc.
(N=79)

By staff or passengers in public transport (N=81)

In swimming pools or sports clubs/facilities (N=77)

In other, non-sportive, leisure clubs (N=77)

In streets, parks or other public spaces (N=79)

When organising or attending cultural, social, sports or
political events (N=76)

Never Once to five times More than five times Not relevant



Study to support the preparation of an EU initiative to address possible gaps in the legal 
protection against discrimination on grounds of racial or ethnic origin 

287 

 

Figure 8: Situations involving the police or other control authorities 
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Figure 9: Justice system 
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Out of 85 [143] respondents, 17% [15%] indicated that Artificial Intelligence (AI) had 
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5. Did you perceive that structural discrimination1357 caused or aggravated 
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74% [65%] believed that structural discrimination had caused or aggravated their ex-

perience of discrimination, whereas 5% [13%] perceived this not being the case.  
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Out of 85 [143] respondents, 36% [29%] believed that COVID-19 had negatively im-

pacted their experiences with discrimination, whereas 39% [45%] did not think so. 

Five stakeholders highlighted that COVID-19 caused a considerable increase of anti-
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respondents criticised the COVID-19 rules and regulations that were put in place by 

their respective government. Moreover, five EU citizens in Germany indicated a discrim-

inatory management of the vaccination roll-out and other healthcare services. Another 

EU citizen in Germany experienced discrimination in their search for housing during the 

pandemic. 

                                                 
1356 An Artificial Intelligence system is a software, used in a machine or computer, that can perform operations 

and tasks analogous to learning and decision making in humans. 
1357 Structural discrimination results from rules or patterns of behaviour in institutions and other structures 

that, consciously or unconsciously, present obstacles in accessing the same rights and opportunities as 
others. 
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7. How has experiencing discrimination based on your racial or ethnic 

origin affected you? (N=84) 

Out of 84 [142] respondents, 81% [70%] stated that discrimination had a negative 

impact on their trust in public institutions/authorities. This was followed by the safety 

or feelings of being safe by 79% [77%], physical and/or mental health by 69% [67%] 

and avoiding places/situations by 65% [65%].  

From those that answered ‘Other’, one EU citizen pointed out that their trust in public 

media services had worsened. 

Figure 10: Individual impacts 
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including healthcare, social advantage, and access to and supply of goods and services 

available to the public, including housing. 

9. In your opinion, how important would it be to provide for legal protec-

tion against discrimination on the grounds racial or ethnic origin in the 

situations below? (N=150) 

Out of 150 [214] respondents, over 80% [58-65%] replied that it is (very) important 

to provide legal protection in the five situations referred to in the graph below.  

Figure 11:  Scope of legal protection 
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 More effective punishments and sanctions against discrimination – 13% [7%]; 

 Application of an intersectionality approach – 13% [7%]; 

 Launching of campaigns to encourage action against discrimination – 13% [7%]; 

 More accountability and effort from (EU/national) governments and politics – 

10% [6%]; 

 More data collection based on objective criteria – 10% [6%]; 

 Measures to address the deeply rooted structural discrimination in society – 9% 

[5%]; 

 More inclusive definitions (e.g. nationality) – 8% [4%]; 

 Quotas (e.g. in employment, politics, housing) – 7% [4%]; 

 Better monitoring/compliance of the existing rules – 6% [3%]; 

 National initiatives fostering social cohesion/inclusion – 5% [3%]; 

 Laws to prevent segregation in housing – 5% [3%]; 

 Anonymous CVs at job applications – 4% [2%]. 
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Annex IV – Stakeholder consultation summary report 

Stakeholder consultation strategy 

While a lot of data and information was collected via desk research and literature review 

at EU and national levels, stakeholders were also targeted to fill in informational gaps 

(including at country level) as well as to collect reactions to and insights into the scale 

of the problems and challenges faced. Consultation activities also sought to gather 

stakeholder opinions on possible EU- and national-level actions that could tackle racial 

or ethnic discrimination in the material areas identified as falling outside the scope of 

the RED or in grey areas, as well as concerning any shortcomings in relation to the 

protection mechanisms of the RED.  

The consultation activities comprised of scoping interviews, an online survey, a set of 

semi-structured interviews at EU- and national/local-levels, and a consultation work-

shop, alongside the analysis of an Open Public Consultation (OPC) survey launched by 

the European Commission.  

The figure below provides an overview of our stakeholder consultation strategy, outlin-

ing all consultation activities undertaken under the project. 

Figure 1: Stakeholder consultation strategy overview 

 

Stakeholder mapping and selection for targeted consultation 

For the scoping interviews, a list of potential EU level organisations was sug-

gested by Milieu. This list was discussed with the European Commission at the Kick-off 

meeting and was subsequently approved.  

For the semi-structured interviews and the online survey, a list of EU- and inter-

national-level stakeholders was prepared and submitted for consideration to the 

Commission. The list included suggestions for stakeholders to be interviewed and stake-

holders to be invited to participate in the targeted survey either as respondents or as 

organisations further disseminating the survey to their members. The list consisted of 

relevant EU institutions, international organisations, European networks and associa-

tions of national organisations (e.g., police unions, police complaints authorities, equal-

ity bodies, national human rights institutions, cities against racism, judges and prose-

cutors, social partners, NGOs dealing with racial/ethnic discrimination or inclusion, etc.), 

European level organisations representing different minority communities, and research 

centres and foundations. The Commission approved this list on 24 January 2022.  
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The stakeholder mapping at national-level was undertaken by the national experts. 

They were requested to identify relevant national and local stakeholders that could po-

tentially be contacted for consultation via interviews or the targeted survey in each 

Member States. The national experts were asked to populate a template prepared by 

Milieu by identifying relevant stakeholders and their contacts falling under the following 

categories: 

 Law enforcement and public officials: e.g., internal control organ of the police; 

police of a city/municipality with high percentage of complaints regarding ra-

cial/ethnic discrimination or with large ethnic minorities; national police author-

ity, national prosecution service, judge involved/specialised in racial/ethnic dis-

crimination cases; administration of a city/municipality (larger urban areas or 

municipalities with large ethnic minorities); national asylum/immigration author-

ity; and relevant ministries in the field; 

 NGOs and other representatives of minority groups with specific expertise on 

discrimination or social exclusion: e.g., national or local NGO with specific exper-

tise in racial/ethnic discrimination; organisations with expertise in defence of mi-

nority rights; NGO active in the field of exclusion and poverty; NGO active in the 

field of protection of refugees; organisations at local level working in defence of 

Roma, representatives of Muslim or Jewish communities or people of African de-

scent; 

 Other stakeholders involved in the issue of racial/ethnic discrimination: e.g., law-

yers with specific expertise in racial/ethnic discrimination cases; bar association 

representatives; academics/research organisations and networks active in the 

field of racial/ethnic discrimination; any other stakeholders identified as particu-

larly involved in the issue of racial/ethnic discrimination. 

Based on the comprehensive stakeholder mapping done by the national experts, a da-

tabase of national- and local-level stakeholders was compiled together by Milieu’s 

Data Collection and Analysis Team. In addition to the categories above, further stake-

holders (e.g., national equality bodies) were added (if not already listed by the national 

experts), upon recommendation of the European Commission and the scoping interview 

participants, as well as the list of stakeholders identified by Milieu at the proposal prep-

aration phase (as presented in the Technical Proposal). The database was submitted to 

the Commission for consideration on 26 January, together with the following suggested 

selection criteria for the national stakeholder interviews:  

 Coverage of expertise in the main areas that based on preliminary research ac-

tivities seemed to fall outside the scope of the RED;  

 Balanced geographical coverage, covering stakeholders from national-level, lo-

cal-level, major cities, urban areas;  

 Balanced representation of ethnic minority groups, e.g., groups representing 

Muslim, Jewish, Roma and Travellers communities, or people of African descent. 

The selection also took into consideration national characteristics, hence aimed 

to select representatives of the most relevant ethnic groups (e.g., sizeable group, 

or group whose members are typically targeted by discrimination) in the Member 

States concerned; 

 Stakeholders with specific professional expertise, e.g., lawyers, academics; 

 Expertise in protection mechanisms and implementation of existing legisla-

tion/policy.  

The approach suggested by Milieu was approved by the Commission on 27 January 

2022. Following this approval, in each Member State, three stakeholders were selected 

as potential interviewees. As a general rule, it was suggested to complete two interviews 

per Member State, with a note that the third preselected stakeholder could be inter-

viewed, when necessary (e.g., due to the relevance of the stakeholder, or the national 

context, or if one of the other two selected stakeholders did not respond). For some 

Member States, back-up option(s) were also identified to replace the preselected stake-

holders, in case of unavailability or lack of response.  
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The selection of priority stakeholders for interviews at national-level also took 

consideration of national specificities and priorities as well as of the need to obtain a 

comprehensive overview of the situation on the ground across the EU in all of the areas 

covered by the study. This meant that the stakeholders selected for interviews in a 

Member State were not necessarily the main organisations working on the topic of racial 

discrimination in general, but rather stakeholders with a more practical understanding 

of racial or ethnic discrimination in a specific area in that Member State. Other national 

stakeholders with a more general understanding of the situation in the Member State 

were targeted via the stakeholder survey or in other Member States. The final list of 

priority stakeholders for national interviews was approved by the Commission on 

3 February 2022. 

A selection of national stakeholders for the targeted survey was also made. For 

receiving a balanced input via the survey, the same types of stakeholders were targeted 

in each Member State (where not selected for interviews), namely: national police au-

thorities, national prosecution services, ministries of justice, interior and social affairs, 

national equality bodies, national NGOs dealing with racial/ethnic discrimination or in-

clusion, national association/networks of minority communities, lawyers/bar associa-

tions, and academics/research organisations. 

A list of NGOs and local representatives of minority communities that were not 

targeted by interviews or the survey was also compiled and submitted to the Commis-

sion with a view to inviting them to participate in the OPC organised by the Commission. 

For the selection of participants to the Consultation workshop, a list of potential 

invitees and back-up options were presented by Milieu and discussed with the Com-

mission on 12 April 2022. An updated list was approved by the Commission on 20 April 

2022. Mainly those stakeholders were targeted who had already participated in one of 

the targeted consultations (online survey, semi-structured interviews or OPC), but fur-

ther stakeholders were also added in order to ensure a balanced representation of EU- 

and national-level stakeholders, as well as of different types of stakeholders (EU or 

international institutions and bodies; EU or national level NGOs or networks; academics 

or individual experts; and national authorities, i.e., police, prosecution, ministries). 

Description of consultation activities/tools and of the stakeholder groups 

reached 

Scoping interviews 

The aim of the scoping interviews was to gather information with the purpose of design-

ing and fine-tuning all methodological tools used during the implementation of the 

Study. Scoping interviews were held with representatives of two organisations: the Eu-

ropean Union Agency for Fundamental Rights (‘FRA’) and the European Commission 

against Racism and Intolerance (‘ECRI’).  

Targeted online survey  

The survey aimed to inform the analysis under the different tasks of the project. There-

fore, the survey questionnaire intended to collect information and the views of stake-

holders on the following aspects:   

 Potential gaps in the material scope of the RED and the existence of data sub-

stantiating such gaps, as well as the main reasons why an area is particularly 

affected; 

 Main socio-economic impact(s) of racial or ethnic discrimination at individual and 

society levels in the areas not covered by the RED; 
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 Potential gaps or shortcomings in the protection mechanisms established by the 

RED and what is needed to enhance the protection mechanism against racial and 

ethnic discrimination;  

 Good practices that would enhance the prevention of and protection against po-

tential racial or ethnic discrimination;  

 Measures necessary to address any gaps in protection against racial or ethnic 

discrimination. 

The final questionnaire for the targeted online survey, including closed and open ques-

tions, was approved by the Commission on 2 February 2022.  

The targeted online survey was launched on 3 February via EU Survey and closed on 

8 March 2022. 

The survey link was sent out to more than 40 European-level organisations/networks; 

and to around 360 national-level organisations, based on the stakeholder selection 

strategy described above under the sub-section ‘Stakeholder mapping and selection for 

targeted consultation’. Network organisations at EU- and national-levels were requested 

to disseminate the survey link further to their members, and, where applicable, to com-

plete the survey themselves. Thus, in total the survey reached more stakeholders than 

the numbers presented above.  

National NGOs and networks of minority communities were also informed about the OPC 

organised by the Commission and were recommended to complete the OPC and/or to 

disseminate it to their network/members in case they felt they did not have the exper-

tise to participate in Milieu’s online targeted survey. 

The online targeted survey gathered a total of 68 responses across 26 different 

Member States and at EU-level. In the table below, those Member States are listed 

in which the respondent organisations/experts are based. For EU-level organisations, 

the scope of their activities was considered and not the Member States where they are 

based. Otherwise, several stakeholders indicated that besides having experience with 

the topic of racial/ethnic discrimination in a certain Member State, they have experience 

also at EU-level. One organisation based in Portugal indicated having experience also in 

Spain. An EU-level organisation indicated that it has experience in all Member States, 

except for Poland. 

Coordinated national-level responses (i.e., expressing the coordinated views of more 

than one stakeholders) were also submitted; for example, a Ministry from Belgium noted 

that they coordinated the replies of the different competent services, including the re-

plies of the Federal Police.  

Table 1: Responses by Member State and EU level to the online survey 

Member States Number of responses 

Austria 2 

Belgium 2 

Bulgaria 2 

Croatia 1 

Cyprus 2 

Czechia 2 
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Member States Number of responses 

Denmark 01358 

Estonia 2 

Finland 3 

France 1 

Germany 1 

Greece 3 

Hungary 6 

Ireland 2 

Italy 3 

Latvia 5 

Lithuania 2 

Luxembourg 2 

Malta 1 

Netherlands 1 

Poland 2 

Portugal 5 

Romania 5 

Slovakia 2 

Slovenia 2 

Spain 1 

Sweden 4 

EU level 4 

Total 68 

 

The largest group of respondents were representatives of equality bodies (17 in total, 

25 %), followed by ministries, including ministries of justice, interior, social affairs, etc. 

(12 in total, 18 %), and NGOs, including NGOs active in the field of anti-discrimination 

and organisations representing minority communities (11 in total, 16%). Seven re-

spondents were academic experts or representatives of research organisation (10 %), 

six were from prosecution services (9 %), five from police authorities (7 %), and four 

were lawyers/representatives of bar associations (6 %) (see Figure 2 below). In addi-

tion, there were other stakeholders which could not be included in any of the stakeholder 

types above. For the purpose of the survey analysis, these were merged together under 

‘Others’, consisting of: one employers’ organisation; a European network of public in-

stitutions fighting discrimination at national level; one independent policing authority; 

one national human rights institution; one state agency for refugees; and one trade 

union.  

                                                 
1358 No responses have been received via the online survey from Denmark. After the closure of the survey, 

the Danish Equality body informed Milieu that, due to communication errors, they received the survey 
request late. As a mitigation measure, Milieu invited the Equality body to participate in an interview. The 
interview could not take place at the end, due to the workload of the Equality body. 
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Figure 2: Stakeholder types (N=68, respondents to online survey) 

 

 

Semi-structured interviews 

An interview questionnaire and instructions for national experts for conducting the 

national/local interviews was prepared by Milieu. The interview questionnaire template 

aimed at gathering information and views of the stakeholders about racial or ethnic 

discrimination occurring on the ground in the areas not covered by the RED or domestic 

legislation (including its causes and consequences, scale and socio-economic impact, 

measures recommended to address discrimination in these areas, good and ‘bad’ prac-

tices); implementation challenges of domestic non-discrimination legislation; challenges 

associated with situations of multiple and/or intersectional discrimination; shortcomings 

of protection mechanisms established by the RED, but also other protection mechanisms 

or initiatives in the Member States that go beyond the mechanisms set out in the RED. 

The final draft of the interview questionnaire template was approved by the Commission 

on 31 January 2022. 

The semi-structured interviews targeted European- and national/local-level stake-

holders with the aim of acquiring a better understanding of potential gaps in the legal 

protection against discrimination on grounds of racial or ethnic origin.  

The European-level interviews were conducted by Milieu’s Data Collection and Analysis 

Team, while the national and local level interviews by Milieu’s national experts, on the 

basis of instructions provided by Milieu. The interviews started on 4 February. The initial 

interview phase ended on 17 March. However, upon request of the European Commis-

sion, the team agreed to reach out to some additional national/local-level stakeholders 

representing law enforcement1359. Most of the additional interviews were carried out by 

                                                 
1359 A limited number of interviews could be undertaken with police authorities in the initial interview period 

(4 February – 17 March). This issue was discussed with the Commission in the Interim meeting. To en-
sure that the views of law enforcement authorities are better represented in the information obtained 
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the end of March; however, some interviews were postponed due to unavailability of 

the stakeholders, the last such interview being held in mid-May. 

82 interviews were held in total. The tables below provide an overview of the Euro-

pean- and national/local-level interviews, broken down per stakeholder types and Mem-

ber States (where applicable). 

European level interviews 

Ten European level interviews were carried out with the following stakeholder types: 

Table 2: Number of European level stakeholders interviewed per stakeholder type 

Type of actor No. of stakehold-

ers interviewed 

Representatives of EU Institutions 5 

Representatives of EU bodies 1 

Representatives of International 
organisations 

1 

Independent experts 1 

EU-level NGOs 1 

Research networks 1 

Total 10 

 

National- and local-level interviews 

72 interviews with national- and local-level stakeholders were carried. Table 3 below 

presents the number of interviews carried out per Member States, while Table 4 per 

stakeholder types: 

Table 3: Number of national stakeholders interviewed per Member State 

Member State No. of stakeholders inter-
viewed 

Austria 2 

Belgium 4 

Bulgaria 4 

Croatia 2 

Cyprus 3 

Czech Republic 2 

Denmark 2 

Estonia 2 

Finland 5 

France 2 

Germany 2 

                                                 
through interviews, the Commission recommended Milieu to carry out more interviews with police au-
thorities. To facilitate the process and to ensure that the additional interviews would not extend the pro-
ject implementation period too much, the Commission provided Milieu with specific contacts from certain 
Member States.  
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Member State No. of stakeholders inter-

viewed 

Greece 3 

Hungary 3 

Ireland 2 

Italy 3 

Latvia 2 

Lithuania 2 

Luxembourg 1 

Malta 1 

Netherlands 6 

Poland 3 

Portugal 3 

Romania 2 

Slovakia 2 

Slovenia 3 

Spain 3 

Sweden 3 

Total 72 

 

Table 4: Number of national stakeholders interviewed per stakeholder types  

Type of stakeholders No of stakeholders inter-
viewed 

Equality bodies / Ombudsmen 8 

Local administration of city/municipality with large ethnic minority 
population, including municipal anti-discrimination facilities 

8 

Organisations representing/working with local minority communi-
ties (Muslims, Roma, Jews, Black, African and Afro-descendants, 
migrants) 

8 

National NGO with specific expertise in racial/ethnic discrimination 8 

Academics/research organisations active in the field of racial / eth-
nic discrimination 

8 

Police authority (national/local) or control organs of the police 8 

Lawyers with specific expertise in racial / ethnic discrimination 6 

Ministries (Justice / Equality / Family and Integration / Social Af-
fairs) and National Roma Contact Points within ministries 

6 

NGOs active in the field of exclusion and poverty  4 

NGOs with expertise in defence of minority rights or protection of 

refugees  

3 

Prosecution service (national/regional)  2 
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Type of stakeholders No of stakeholders inter-

viewed 

Independent experts in anti-discrimination 2 

Independent judicial body dealing with anti-discrimination 1 

Total 72 

Interview requests were also sent out to selected judges; these however all decided not 

to contribute to the project. The judges contacted informed that they had limited 

knowledge of the topic, or not enough cases to report from their practice. 

Consultation workshop 

Th aim of the Consultation workshop was to gather stakeholders’ views on the possible 

gaps in the protection against racial or ethnic discrimination, as offered by the RED, 

and possible recommendations on how these gaps could be addressed. A Background 

paper including a summary of the Study’s conclusions and recommendations was sent 

to the participants in advance of the workshop. The workshop was organised online on 

17 May 2022, via Microsoft Teams, and consisted of plenary sessions and break-out 

rooms. During the first plenary session, the study’s objectives, scope, and methodology, 

as well as its conclusions were presented and discussed. This was followed by two break-

out rooms where the study’s recommendations were presented and discussed, and the 

workshop was closed with a second plenary session where the main points of the dis-

cussions held in the break-out rooms were summarised, and the participants could pro-

vide additional comments and inputs. During the sessions, a polling tool was used to 

ensure the stakeholders’ active participation and to record their answers to the closed 

and open questions. In addition, the participants were invited after each polling question 

to provide oral/written feedback to support their views.  

Representatives of 36 organisations were invited to the workshop, out of which 29 per-

sons from 21 organisations confirmed their participation. Due to last minutes cancella-

tions or some of the invitees’ unavailability, 23 persons from 18 organisations attended 

the workshop (excluding representatives of DG JUST Unit D1 and Milieu). The table 

below provides an overview of the organisations and representatives per types of stake-

holders/actors: 

Table 5: Number of organisations and representatives taking part in the Consultation 

workshop, per stakeholder/actor types  

Type of stakeholder/actor No. of organisa-

tions 

Number of repre-

sentatives 

Representatives of EU Institutions 2 2 

Representatives of EU bodies 2 3 

Representatives of International 
organisations 

1 1 

European networks/umbrella or-
ganisations1360 

2 3 

NGOs 5 71361 

Academics / research networks 3 4 

National police authority 1 1 

                                                 
1360 A European level trade union organisation representing national and European trade union (con)federa-

tions, and a European network of public institutions fighting discrimination at national level. 
1361 Including a lawyer. 
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Type of stakeholder/actor No. of organisa-

tions 

Number of repre-

sentatives 

National prosecution authority 1 1 

National ministry 1 1 

Total 18 23 

 

Participants/invitees also had the opportunity to send written contributions after the 

workshop. Two written contributions were received from stakeholders who could not 

attend the workshop. 

Open Public Consultation (OPC) 

The Commission launched the OPC via EU Survey1362 on 17 January 2022 and was open 

until 11 April 2022. The survey included both open and closed questions to allow re-

spondents to provide personalised and detailed answers. The OPC gathered 231 re-

sponses and 18 additional written contributions (attached to OPC responses) from 

45 different countries, including 20 EU Member States1363. A large number of respond-

ents were EU citizens (71%, 165 respondents), followed by non-governmental organi-

sations NGOs (13%, 31 respondents), and non-EU citizens with (4%, 10 respondents). 

The rest of the respondents (12%) included public authorities, company/business or-

ganisations, academic/research organisations, consumer organisations, trade unions, 

and others. A potential, predominantly French campaign expressing rhetoric on anti-

white racism was identified, representing a total of 69 responses (30% of the total), of 

which 64 respondents (93%) were EU citizens. This was taken into consideration when 

analysing the OPC results.  

Challenges, limitations and mitigation measures during the data collection via 

stakeholder consultation 

Two weeks after the launching of the online survey, the response rate was still very 

low. To overcome this challenge, Milieu sent reminders to the stakeholders contacted, 

and requested support from European networks to contact their members directly to 

encourage a response and to underline the importance of the study. This resulted in an 

increase of the response rate to a satisfactory number of 68 responses, allowing for the 

analysis of information and views of different stakeholders across Member States re-

garding potential gaps in the material scope of the RED and in the protection mecha-

nisms established by this Directive. The survey received 68 responses in total but coor-

dinated answers at Member States’ level were also submitted. Furthermore, several 

stakeholders responded via email indicating a lack of or limited competence/experience, 

or lack of data due to domestic legislation constraints (e.g., data collection based on 

racial or ethnic origin not being possible) as a reason for not participating in the survey. 

The online survey gathered responses from all the Member States, except for Denmark. 

After the closure of the survey, the Danish Equality body contacted Milieu, saying that 

due to a communication error, they received the survey request late. As a mitigation 

measure, Milieu invited the Equality body to participate in an interview, which however 

did not take place at the end, due to the unavailability of the Danish Equality body’s 

staff. 

                                                 
1362 The OPC survey was made available to the general public via the EU’s ‘Have your say’ portal in all EU 

languages, at the following link: Addressing possible gaps in the Racial Equality Directive (europa.eu). 
1363 Within the EU-27, there were no contributions from Bulgaria, Cyprus, Estonia, Finland, Latvia, Lithuania, 

and Romania. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13178-Addressing-possible-gaps-in-the-Racial-Equality-Directive/public-consultation_en
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Due to the short timing of the project, the interview phase was set to have a duration 

of four weeks (until 28 February). While many national-level interviews could be carried 

out in this timeframe, others could be scheduled only in the period of between 1-17 

March. The interviewees invoked health issues due to the Coronavirus pandemic or in-

creased workload due to the Ukrainian refugee crisis or involvement in other pro-

jects/assignments. Furthermore, only a limited number of interviews could be carried 

out with police authorities. To ensure that the views of law enforcement authorities are 

better represented in the information obtained through interviews, Milieu carried out 

additional interviews with specific contact persons of police authorities recommended 

by the Commission or police authorities previously contacted by Milieu. Additional inter-

views were also carried out in Estonia and Germany (not with police representatives), 

where only one interview per country could be held in the initial interview period.  

On the day of the Consultation workshop, several invitees cancelled their participa-

tion or did not attend the workshop. Out of those who attended the first plenary session, 

several also left before or during the break-out rooms due to conflicting obligations or 

technical reasons. This resulted in less participants attending the break-out rooms and 

the last plenary session, with mainly NGOs, academics, European networks or Euro-

pean/international institutions/bodies voicing their opinions. To mitigate this challenge 

and thus to ensure a better balance of views, Milieu sent a follow-up email, inviting 

stakeholders to submit their written contributions. 

Analysis of the stakeholder consultations’ results and their inclusion in the 

Study 

The information collected via the different stakeholder consultations were processed via 

different tools (e.g., Excel, tables, charts/figures, Word descriptions). The questions of 

the online survey and the OPC were analysed and presented in separate documents (see 

Annexes II and III). Relevant results from these as well as from the semi-structured 

interviews and the workshop were included in the analyses prepared under Sections 2-

5 in the Final Report. Where applicable, a comparison of the different stakeholder con-

sultations’ results was also included in the analyses (e.g., when stakeholders consulted 

via these tools/activities confirmed similar findings). 
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Annex V - Data on police stops 

Figure 1: Stopped by police in the past 5 years (%) 
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Figure 1: (continued) 
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ANNEX VI - EU instruments containing non-discrimina-

tion provisions 

Non-discrimination and gender equality 

 Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treat-

ment between persons irrespective of racial or ethnic origin: https://eur-lex.eu-

ropa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML 

 Directive 2000/78/EC of 27 November 2000 establishing a general framework 

for equal treatment in employment and occupation: https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078 

 Directive 2004/113/EC of 13 December 2004 implementing the principle of equal 

treatment between men and women in the access to and supply of goods and 

services: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex:32004L0113 

 Directive 2006/54/EC of the European Parliament and the Council of 5 July 2006 

on the principle of equal opportunities and equal treatment of men and women 

in matters of employment and occupation (recast): https://eur-lex.europa.eu/le-

gal-content/EN/TXT/?uri=CELEX%3A32006L0054 

 Directive 2010/41/EU of the European Parliament and of the Council of 7 July 

2010 on the application of the principle of equal treatment between men and 

women engaged in an activity in a self-employed capacity and repealing Council 

Directive 86/613/EEC: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A32010L0041   

 Directive 79/7/EEC of 19 December 1978 on the progressive implementation of 

the principle of equal treatment for men and women in matters of social security: 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A31979L0007  

 Proposal for a Council Directive on implementing the principle of equal treatment 

between persons irrespective of religion or belief, disability, age or sexual orien-

tation {SEC(2008) 2180} {SEC(2008) 2181}: https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX%3A52008PC0426  

 Council Recommendation of 12 March 2021 on Roma equality, inclusion and par-

ticipation: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=OJ:JOC_2021_093_R_0001 

Free movement, visas and border management 

 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 

March 2016 on a Union Code on the rules governing the movement of persons 

across borders (Schengen Borders Code): https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A32016R0399 

 Regulation (EC) No 810/2009 of the European Parliament and of the Council of 

13 July 2009 establishing a Community Code on Visas (Visa Code), consolidated 

text: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A02009R0810-20200202 

 Regulation (EU) No 492/2011 of the European Parliament and of the Council of 

5 April 2011 on freedom of movement for workers within the Union: https://eur-

lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492 

 Directive 2003/109/EC of 25 November 2003 concerning the status of third-

county nationals who are long-term residents: https://eur-lex.europa.eu/legal-

content/en/ALL/?uri=CELEX%3A32003L0109 

 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 

2004 on the right of citizens of the Union and their family members to move and 

reside freely within the territory of the Member States: https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038 

 Directive 2014/54/EU of the European Parliament and of the Council of 16 April 

2014 on measures facilitating the exercise of rights conferred on workers in the 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32004L0113
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32004L0113
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006L0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006L0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A31979L0007
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52008PC0426
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52008PC0426
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
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context of freedom of movement for workers: https://eur-lex.europa.eu/legal-

content/EN/ALL/?uri=CELEX%3A32014L0054 

Passenger rights 

 Regulation (EU) No 181/2011 of the European Parliament and of the Council of 

16 February 2011 concerning the rights of passengers in bus and coach transport 

and amending Regulation (EC) No 2006/2004:  https://eur-lex.europa.eu/Lex-

UriServ/LexUriServ.do?uri=OJ:L:2011:055:0001:0012:EN:PDF   

 Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 

5 July 2006 

concerning the rights of disabled persons and persons with reduced mobility 

when travelling by air:  https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/PDF/?uri=CELEX:32006R1107&from=EN 

 Regulation (EU) No 1177/2010 of the European Parliament and of the Council of 

24 November 2010 concerning the rights of passengers when travelling by sea 

and inland waterway and amending Regulation (EC) No 2006/2004: https://eur-

lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010R1177  

 Regulation (EU) 2021/782 of the European Parliament and of the Council of 29 

April 2021 on rail passengers’ rights and obligations (recast): https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0782   

Procedural criminal law 

 Directive 2010/64/EU of the European Parliament and of the Council of 20 Octo-

ber 2010 on the right to interpretation and translation in criminal proceedings: 

https://eur-lex.europa.eu/eli/dir/2010/64/oj 

 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 

2012 on the right to information in criminal proceedings: https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/?uri=celex:32012L0013 

 Directive 2013/48/EU of the European Parliament and of the Council of 22 Octo-

ber 2013 on the right of access to a lawyer in criminal proceedings and in Euro-

pean arrest warrant proceedings, and on the right to have a third party informed 

upon deprivation of liberty and to communicate with third persons and with con-

sular authorities while deprived of liberty: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A32013L0048 

 Directive (EU) 2016/343 of the European Parliament and of the Council of 9 

March 2016 on the strengthening of certain aspects of the presumption of inno-

cence and of the right to be present at the trial in criminal proceedings: 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343 

 Directive (EU) 2016/800 of the European Parliament and of the Council of 11 

May 2016 on procedural safeguards for children who are suspects or accused 

persons in criminal proceedings: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=CELEX%3A32016L0800 

 Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 

October 2016 on legal aid for suspects and accused persons in criminal proceed-

ings and for requested persons in European arrest warrant proceedings: 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919 

 Commission Recommendation of 27 November 2013 on procedural safeguards 

for vulnerable persons suspected or accused in criminal proceedings: 

https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN   

 Directive 2012/29/EU of the European Parliament and of the Council of 25 Octo-

ber 2012 establishing minimum standards on the rights, support and protection 

of victims of crime: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A32012L0029 

 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European 

arrest warrant and the surrender procedures between Member States: 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32014L0054
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32014L0054
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:055:0001:0012:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:055:0001:0012:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006R1107&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006R1107&from=EN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010R1177
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010R1177
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0782
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0782
https://eur-lex.europa.eu/eli/dir/2010/64/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-

20090328 

 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 

2014 regarding the European Investigation Order in criminal matters:  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041 

Hate speech and hate crime; incitement to hatred on grounds of race 

 Council Framework Decision 2008/913/JHA of 28 November 2008 on combating 

certain forms and expressions of racism and xenophobia by means of criminal 

law: https://eur-lex.europa.eu/legal-con-

tent/en/TXT/?uri=CELEX%3A32008F0913 

 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 

2000 on certain legal aspects of information society services, in particular elec-

tronic commerce, in the Internal Market ('Directive on electronic commerce'): 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031 

Audiovisual media services 

 Directive 2010/13/EU of the European Parliament and of the Council of 10 March 

2010 on the coordination of certain provisions laid down by law, regulation or 

administrative action in Member States concerning the provision of audiovisual 

media services (Audiovisual Media Services Directive): https://eur-lex.eu-

ropa.eu/legal-content/EN/ALL/?uri=celex%3A32010L0013 

Data protection/right to privacy 

 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 

April 2016 on the protection of natural persons with regard to the processing of 

personal data and on the free movement of such data, and repealing Directive 

95/46/EC (General Data Protection Regulation): https://eur-lex.eu-

ropa.eu/eli/reg/2016/679/oj   

 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 

October 2018 on the protection of natural persons with regard to the processing 

of personal data by the Union institutions, bodies, offices and agencies and on 

the free movement of such data: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725 

 Regulation (EU) 2019/817 of the European Parliament and of the Council of 20 

May 2019 on establishing a framework for interoperability between EU infor-

mation systems in the field of borders and visa and amending Regulations (EC) 

No 767/2008, (EU) 2016/399, (EU) 2017/2226, (EU) 2018/1240, (EU) 

2018/1726 and (EU) 2018/1861 of the European Parliament and of the Council 

and Council Decisions 2004/512/EC and 2008/633/JHA: https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN  

 Regulation (EU) 2019/818 of the European Parliament and of the Council of 20 

May 2019 on establishing a framework for interoperability between EU infor-

mation systems in the field of police and judicial cooperation, asylum and migra-

tion and amending Regulations (EU) 2018/1726, (EU) 2018/1862 and (EU) 

2019/816: https://eur-lex.europa.eu/legal-con-

tent/en/TXT/?uri=CELEX:32019R0818    

 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 

April 2016 on the protection of natural persons with regard to processing of per-

sonal data by competent authorities for the purposes of the prevention, investi-

gation, detection or prosecution of criminal offences or the execution of criminal 

penalties, and on the free movement of such data: https://eur-lex.europa.eu/le-

gal-content/EN/TXT/?uri=celex%3A32016L0680  

 Directive (EU) 2016/681 of the European Parliament and of the Council of 27 

April 2016 on the use of passenger name record (PNR) data for the prevention, 

detection, investigation and prosecution of terrorist offences and serious crime: 

https://eur-lex.europa.eu/eli/dir/2016/681/oj  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32010L0013
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32010L0013
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0817&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32019R0818
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32019R0818
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/eli/dir/2016/681/oj
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Artificial intelligence 

 Proposal for a Regulation laying down harmonised rules on artificial intelligence 

(Artificial Intelligence Act), and amending certain Union legislative acts, 

COM(2021) 206 final: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN  

International protection 

 Directive 2011/95/EU of the European Parliament and of the Council of 13 De-

cember 2011 on standards for the qualification of third-country nationals or 

stateless persons as beneficiaries of international protection, for a uniform status 

for refugees or for persons eligible for subsidiary protection, and for the content 

of the protection granted (recast): https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=celex%3A32011L0095 

 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 

2013 on common procedures for granting and withdrawing international protec-

tion: https://eur-lex.europa.eu/legal-con-

tent/en/TXT/?uri=celex%3A32013L0032 

 Proposal for a Regulation on standards for the qualification of third-country na-

tionals or stateless persons as beneficiaries of international protection, for a uni-

form status for refugees or for persons eligible for subsidiary protection and for 

the content of the protection granted and amending Council Directive 

2003/109/EC of 25 November 2003 concerning the status of third-country na-

tionals who are long-term residents, COM/2016/0466 final - 2016/0223 (COD): 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466 

Company law 

 Directive 2013/34/EU of the European Parliament and of the Council of 26 June 

2013 on the annual financial statements, consolidated financial statements and 

related reports of certain types of undertakings, amending Directive 2006/43/EC 

of the European Parliament and of the Council and repealing Council Directives 

78/660/EEC and 83/349/EEC (as amended by Directives 2014/95/EU, 

2014/102/EU and (EU) 2021/2101), consolidated text: https://eur-lex.eu-

ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013L0034-20211221 

 Proposal for a Directive of the European Parliament and of the Council amending 

Directive 2013/34/EU, Directive 2004/109/EC, Directive 2006/43/EC and Regu-

lation (EU) No 537/2014, as regards corporate sustainability reporting, 

COM/2021/189 final: https://eur-lex.europa.eu/legal-con-

tent/EN/TXT/?uri=CELEX%3A52021PC0189 

 Proposal for a Directive of the European Parliament and of the Council on corpo-

rate sustainability due diligence: https://ec.europa.eu/info/sites/de-

fault/files/1_1_183885_prop_dir_susta_en.pdf   

Financial services 

 Directive 2014/92/EU of the European Parliament and of the Council of 23 July 

2014 on the comparability of fees related to payment accounts, payment account 

switching and access to payment accounts with basic features: https://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0092  

 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 

November 2015 on payment services in the internal market, amending Directives 

2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, 

and repealing Directive 2007/64/EC: https://eur-lex.europa.eu/legal-con-

tent/en/TXT/?uri=CELEX%3A32015L2366   

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32013L0032
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32013L0032
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013L0034-20211221
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013L0034-20211221
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0189
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0189
https://ec.europa.eu/info/sites/default/files/1_1_183885_prop_dir_susta_en.pdf
https://ec.europa.eu/info/sites/default/files/1_1_183885_prop_dir_susta_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0092
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0092
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32015L2366
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32015L2366
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Annex VII – EU Law Overview Table 

The EU instruments listed in Annex VI were screened for shortlisting based on two selection criteria: (i) their direct or indirect relevance to racial 

or ethnic discrimination; and (ii) their relevance to areas falling outside the material scope of the RED as identified in Section 2 of the Task 1 

Report. Those instruments satisfying both selection criteria were shortlisted and the relevant provisions are mapped out in the EU Overview 

Table below. The shortlisted instruments (Column I) are grouped together by area and the relevant provisions are reproduced in Column II. 

Column III further specifies the area of relevance and provides notes.     

In order to determine whether gaps in protection against potential racial or discrimination in areas outside the scope of the RED 

might be covered by other EU instruments, the study focuses on legally binding measures that are in force. Nevertheless, proposed Regula-

tions and Directives are also taken into account. Similarly, it is noted that sometimes references to non-discrimination were only identified in the 

Recitals of a Regulation or Directive – while these are not legally binding, they have an important interpretative value. Finally, the EU Overview 

Table also includes Recommendations (shaded in grey) – while these are not legally binding, they have political weight.   

While some of the instruments (shaded in blue) contained in the EU Overview Table met the selection criteria in general terms, they were not 

included in the analysis under Sections 2.1 and 2.4 of the Final Report because they could not be directly linked to the specificities of the issues 

identified within the specific areas.   

I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 
notes  

A. Exercise of public authority by law enforcement and judicial authorities 

1 Regulation (EU) 

2016/399 of the Euro-
pean Parliament and 

of the Council of 9 
March 2016 on a Un-
ion Code on the rules 
governing the move-

ment of persons 
across borders 
(Schengen Borders 
Code): https://eur-
lex.europa.eu/legal-

Article 2 – Definitions 

’10. ‘border control’ means the activity carried out at a border, in accordance with and for 
the purposes of this Regulation, in response exclusively to an intention to cross or the act of 

crossing that border, regardless of any other consideration, consisting of border checks and 
border surveillance; 

11. ‘border checks’ means the checks carried out at border crossing points, to ensure that 
persons, including their means of transport and the objects in their possession, may be au-

thorised to enter the territory of the Member States or authorised to leave it; 

[…] 

14. ‘border guard’ means any public official assigned, in accordance with national law, to a 

Law enforcement - border 

checks 

Specific prohibition of racial or 

ethnic discrimination by border 
guards when carrying out bor-
der checks. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
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I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

con-
tent/EN/TXT/?uri=cele

x%3A32016R0399 

border crossing point or along the border or the immediate vicinity of that border who car-
ries out, in accordance with this Regulation and national law, border control tasks;’ 

Article 7 – Conduct of border checks 

‘1.   Border guards shall, in the performance of their duties, fully respect human dignity, in 

particular in cases involving vulnerable persons. 

Any measures taken in the performance of their duties shall be proportionate to the objec-
tives pursued by such measures. 

2. While carrying out border checks, border guards shall not discriminate against per-
sons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual 

orientation.’ 

2 Directive (EU) 
2016/681 of the Euro-

pean Parliament and 

of the Council of 27 
April 2016 on the use 
of passenger name 
record (PNR) data for 
the prevention, detec-
tion, investigation and 

prosecution of terror-
ist offences and seri-
ous crime: 
https://eur-lex.eu-

ropa.eu/eli/dir/2016/6
81/oj 

Recital 15 

‘A list of the PNR data to be obtained by a PIU should be drawn up with the objective of 

reflecting the legitimate requirements of public authorities to prevent, detect, investigate 
and prosecute terrorist offences or serious crime, thereby improving internal security within 
the Union as well as protecting the fundamental rights, in particular privacy and the protec-
tion of personal data. To that end, high standards should be applied in accordance with the 
Charter of Fundamental Rights of the European Union (the ‘Charter’), the Convention for the 
Protection of Individuals with regard to Automatic Processing of Personal Data (‘Convention 
No 108’), and the European Convention for the Protection of Human Rights and Fundamen-

tal Freedoms (the ‘ECHR’). Such a list should not be based on a person's race or eth-
nic origin, religion or belief, political or any other opinion, trade union membership, health, 
sexual life or sexual orientation. The PNR data should only contain details of passengers' 
reservations and travel itineraries that enable competent authorities to identify air passen-

gers representing a threat to internal security.’ 

Recital 20 

‘Taking fully into consideration the right to the protection of personal data and the right to 
non-discrimination, no decision that produces an adverse legal effect on a person 
or significantly affects that person should be taken only by reason of the auto-
mated processing of PNR data. Moreover, in respect of Articles 8 and 21 of the Charter, 
no such decision should discriminate on any grounds such as a person's sex, race, 
colour, ethnic or social origin, genetic features, language, religion or belief, political or 

Law enforcement – preven-
tion, detection, investiga-

tion and prosecution of ter-

rorist offences and serious 
crime – automated pro-
cessing of PNR data 

Assessment of passengers prior 
to their arrival in or departure 
from a Member States against 

pre-determined criteria must 
be carried out in a non-discrim-
inatory manner. The criteria 
must not be based on a per-

son’s race or ethnic origin (Arti-
cle 6). 

Specific prohibition for compe-
tent authorities to take any de-
cision that produces an adverse 
legal effect on a person or sig-
nificantly affects a person only 
by reason of the automated 
processing of PNR data. Such 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/eli/dir/2016/681/oj
https://eur-lex.europa.eu/eli/dir/2016/681/oj
https://eur-lex.europa.eu/eli/dir/2016/681/oj
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I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

any other opinion, membership of a national minority, property, birth, disability, age or sex-
ual orientation. The Commission should also take those principles into account when review-

ing the application of this Directive.’ 

Recital 36 

‘This Directive respects the fundamental rights and the principles of the Charter, in particu-
lar the right to the protection of personal data, the right to privacy and the right to non-
discrimination as protected by Articles 8, 7 and 21 thereof; it should therefore be imple-
mented accordingly. This Directive is compatible with data protection principles and its pro-
visions are in line with Framework Decision 2008/977/JHA. Furthermore, to comply with the 

proportionality principle, on specific issues this Directive provides for stricter rules on data 
protection than Framework Decision 2008/977/JHA.’ 

 
Article 6(2)(a), (3) and (4) – Processing of PNR data 

‘2. The PIU shall process PNR data only for the following purposes: 

(a) carrying out an assessment of passengers prior to their scheduled arrival in or departure 

from the Member State to identify persons who require further examination by the compe-
tent authorities referred to in Article 7, and, where relevant, by Europol in accordance with 
Article 10, in view of the fact that such persons may be involved in a terrorist offence or se-
rious crime;’ 

[…] 

3. When carrying out the assessment referred to in point (a) of paragraph 2, the PIU may: 

[…] 

(b) process PNR data against pre-determined criteria. 

4. Any assessment of passengers prior to their scheduled arrival in or departure 
from the Member State carried out under point (b) of paragraph 3 against pre-de-
termined criteria shall be carried out in a non-discriminatory manner. Those pre-de-
termined criteria must be targeted, proportionate and specific. Member States shall ensure 
that those criteria are set and regularly reviewed by the PIU in cooperation with the compe-
tent authorities referred to in Article 7. The criteria shall in no circumstances be based 

on a person's race or ethnic origin, political opinions, religion or philosophical beliefs, 

decisions must not be taken on 
the basis of a person's race or 

ethnic origin (Article 7(6))). 

Specific requirement for Mem-
ber States to prohibit pro-

cessing of PNR data that reveal 
a person’s race or ethnic origin. 
If such data is received by the 
PIU it must be deleted immedi-

ately (Article 13(4)). 
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I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

trade union membership, health, sexual life or sexual orientation.’ 

 

Article 7(6) – Competent authorities 

‘The competent authorities shall not take any decision that produces an adverse le-
gal effect on a person or significantly affects a person only by reason of the auto-
mated processing of PNR data. Such decisions shall not be taken on the basis of a 
person's race or ethnic origin, political opinions, religion or philosophical beliefs, trade 
union membership, health, sexual life or sexual orientation.’ 

Article 13(4) – Protection of personal data 

‘Member States shall prohibit the processing of PNR data revealing a person's race 
or ethnic origin, political opinions, religion or philosophical beliefs, trade union member-
ship, health, sexual life or sexual orientation. In the event that PNR data revealing such in-
formation are received by the PIU, they shall be deleted immediately.’ 

3 Directive (EU) 
2016/680 of the Euro-
pean Parliament and 
of the Council of 27 
April 2016 on the pro-
tection of natural per-

sons with regard to 
processing of personal 
data by competent au-
thorities for the pur-

poses of the preven-
tion, investigation, de-

tection or prosecution 
of criminal offences or 
the execution of crimi-
nal penalties, and on 
the free movement of 
such data: 

Recital 37 

‘Personal data which are, by their nature, particularly sensitive in relation to fun-
damental rights and freedoms merit specific protection as the context of their pro-
cessing could create significant risks to the fundamental rights and freedoms. 
Those personal data should include personal data revealing racial or ethnic origin, 
whereby the use of the term ‘racial origin’ in this Directive does not imply an acceptance by 

the Union of theories which attempt to determine the existence of separate human races. 
Such personal data should not be processed, unless processing is subject to appropriate 
safeguards for the rights and freedoms of the data subject laid down by law and is allowed 

in cases authorised by law; where not already authorised by such a law, the processing is 
necessary to protect the vital interests of the data subject or of another person; or the pro-
cessing relates to data which are manifestly made public by the data subject. Appropriate 

safeguards for the rights and freedoms of the data subject could include the possibility to 
collect those data only in connection with other data on the natural person concerned, the 
possibility to secure the data collected adequately, stricter rules on the access of staff of the 
competent authority to the data and the prohibition of transmission of those data. The pro-
cessing of such data should also be allowed by law where the data subject has explicitly 
agreed to the processing that is particularly intrusive to him or her. However, the consent of 

Law enforcement - preven-
tion, investigation and pros-
ecution of criminal offences 
– profiling 

Specific prohibition of profiling 
that results in racial or ethnic 

discrimination on the basis of 
processing of personal data re-
vealing racial or ethnic origin. 

Personal data revealing racial 
or ethnic origin qualify as sen-
sitive data. 
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https://eur-lex.eu-
ropa.eu/legal-con-

tent/EN/TXT/?uri=cele
x%3A32016L0680 

 

the data subject should not provide in itself a legal ground for processing such sensitive per-
sonal data by competent authorities.’ 

Recital 38 

‘The data subject should have the right not to be subject to a decision evaluating 

personal aspects relating to him or her which is based solely on automated pro-
cessing and which produces adverse legal effects concerning, or significantly af-
fects, him or her. In any case, such processing should be subject to suitable safeguards, 
including the provision of specific information to the data subject and the right to obtain hu-
man intervention, in particular to express his or her point of view, to obtain an explanation 

of the decision reached after such assessment or to challenge the decision. Profiling that 
results in discrimination against natural persons on the basis of personal data 
which are by their nature particularly sensitive in relation to fundamental rights 
and freedoms should be prohibited under the conditions laid down in Articles 21 
and 52 of the Charter.’ 

Recital 51 

‘The risk to the rights and freedoms of natural persons, of varying likelihood and 
severity, may result from data processing which could lead to physical, material or 
non-material damage, in particular: where the processing may give rise to discrim-
ination, identity theft or fraud, financial loss, damage to the reputation, loss of confidential-
ity of data protected by professional secrecy, unauthorised reversal of pseudonymisation or 
any other significant economic or social disadvantage; where data subjects might be de-
prived of their rights and freedoms or from exercising control over their personal data; 

where personal data are processed which reveal racial or ethnic origin, political 
opinions, religion or philosophical beliefs or trade union membership; where genetic data or 

biometric data are processed in order to uniquely identify a person or where data concerning 
health or data concerning sex life and sexual orientation or criminal convictions and offences 
or related security measures are processed; where personal aspects are evaluated, in par-
ticular analysing and predicting aspects concerning performance at work, economic situa-
tion, health, personal preferences or interests, reliability or behaviour, location or move-

ments, in order to create or use personal profiles; where personal data of vulnerable natural 
persons, in particular children, are processed; or where processing involves a large amount 
of personal data and affects a large number of data subjects.’ 

Article 3 – Definitions 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
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‘(4) ‘profiling’ means any form of automated processing of personal data consisting of the 
use of personal data to evaluate certain personal aspects relating to a natural person, in 

particular to analyse or predict aspects concerning that natural person's performance at 
work, economic situation, health, personal preferences, interests, reliability, behaviour, lo-
cation or movements;’ 

Article 10 – Special categories or personal data 

 ‘Processing of personal data revealing racial or ethnic origin, political opinions, reli-
gious or philosophical beliefs, or trade union membership, and the processing of genetic 
data, biometric data for the purpose of uniquely identifying a natural person, data concern-

ing health or data concerning a natural person’s sex life or sexual orientation shall be al-
lowed only where strictly necessary, subject to appropriate safeguards for the 
rights and freedoms of the data subject, and only:  

(a) where authorised by Union or Member State law; 
(b) to protect the vital interests of the data subject or of another natural person; or 

(c) where such processing relates to data which are manifestly made public by the data sub-

ject.’  

Article 11 – Automated individual decision-making 

‘1. Member States shall provide for a decision based solely on automated processing, 
including profiling, which produces an adverse legal effect concerning the data subject or 
significantly affects him or her, to be prohibited unless authorised by Union or Member 
State law to which the controller is subject and which provides appropriate safe-
guards for the rights and freedoms of the data subject, at least the right to obtain 

human intervention on the part of the controller. 

2.   Decisions referred to in paragraph 1 of this Article shall not be based on spe-
cial categories of personal data referred to in Article 10, unless suitable measures to 
safeguard the data subject's rights and freedoms and legitimate interests are in place. 

3.   Profiling that results in discrimination against natural persons on the basis of 
special categories of personal data referred to in Article 10 shall be prohibited, in 
accordance with Union law.’ 

4 Regulation (EU) Recital 39 Law enforcement - border 
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2019/817 of the Euro-
pean Parliament and 

of the Council of 20 
May 2019 on estab-
lishing a framework 

for interoperability be-
tween EU information 
systems in the field of 
borders and visa and 

amending Regulations 
(EC) No 767/2008, 
(EU) 2016/399, (EU) 
2017/2226, (EU) 
2018/1240, (EU) 
2018/1726 and (EU) 

2018/1861 of the Eu-

ropean Parliament and 
of the Council and 
Council Decisions 
2004/512/EC and 
2008/633/JHA: 
https://eur-lex.eu-

ropa.eu/legal-con-
tent/EN/TXT/PDF/?uri
=CELEX:32019R0817
&from=EN 

The MID [multiple-identity detector] should create and store links between data in the dif-
ferent EU information systems in order to detect multiple identities, with the dual purpose of 

facilitating identity checks for bona fide travellers and combating identity fraud. The MID 
should only contain links between data on individuals present in more than one EU infor-
mation system. The linked data should be strictly limited to the data necessary to verify that 

a person is recorded in a justified or unjustified manner under different identities in different 
systems, or to clarify that two persons having similar identity data may not be the same 
person. Data processing through the ESP and the shared BMS in order to link individual files 
across different systems should be kept to an absolute minimum and therefore limited to 

multiple-identity detection, to be conducted at the time new data are added in one of the 
systems which has data stored in the CIR or added in SIS. The MID should include safe-
guards against potential discrimination and unfavourable decisions for persons with 
multiple lawful identities. 

 

Article 5 – Non-discrimination and fundamental rights  

Processing of personal data for the purposes of this Regulation shall not result in 
discrimination against persons on any grounds such as gender, race, colour, ethnic or 
social origin, genetic features, language, religion or belief, political or any other opinion, 
membership of a national minority, property, birth, disability, age or sexual orientation. It 
shall fully respect human dignity and integrity and fundamental rights, including the right to 
respect for one's private life and to the protection of personal data. Particular attention shall 
be paid to children, the elderly, persons with a disability and persons in need of international 

protection. The best interests of the child shall be a primary consideration. 

checks; visa policy; preven-
tion, detection, investiga-

tion and prosecution of ter-
rorist offences and serious 
crime; safeguarding public 

security 

Specific prohibition of discrimi-
nation on several grounds in-
cluding race, colour, ethic or 

social origin when processing 
personal data for the purposes 
of the Regulation including bor-
der checks at external borders, 
the implementation of visa pol-
icy and the prevention, detec-

tion and investigation of terror-
ist offences and of other seri-
ous criminal offences (Article 
5). 

5 Regulation (EU) 
2019/818 of the Euro-
pean Parliament and 
of the Council of 20 
May 2019 on estab-
lishing a framework 

for interoperability be-
tween EU information 
systems in the field of 

Recital 39 

The MID [multiple-identity detector] should create and store links between data in the dif-
ferent EU information systems in order to detect multiple identities, with the dual purpose of 
facilitating identity checks for bona fide travellers and combating identity fraud. The MID 
should only contain links between data on individuals present in more than one EU infor-
mation system. The linked data should be strictly limited to the data necessary to verify that 

a person is recorded in a justified or unjustified manner under different identities in different 
systems, or to clarify that two persons having similar identity data may not be the same 
person. Data processing through the ESP and the shared BMS in order to link individual files 

Law enforcement - border 
checks; visa policy; preven-
tion, detection, investiga-
tion and prosecution of ter-
rorist offences and serious 
crime; safeguarding public 

security 

Specific prohibition of discrimi-
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police and judicial co-
operation, asylum and 

migration and amend-
ing Regulations (EU) 
2018/1726, (EU) 

2018/1862 and (EU) 
2019/816: 
https://eur-lex.eu-
ropa.eu/legal-con-

tent/en/TXT/?uri=CEL
EX:32019R0818 

across different systems should be kept to an absolute minimum and therefore limited to 
multiple-identity detection, to be conducted at the time new data are added in one of the 

systems which has data stored in the CIR or added in SIS. The MID should include safe-
guards against potential discrimination and unfavourable decisions for persons with 
multiple lawful identities. 

 

Article 5 – Non-discrimination and fundamental rights  

Processing of personal data for the purposes of this Regulation shall not result in 
discrimination against persons on any grounds such as gender, race, colour, ethnic or 

social origin, genetic features, language, religion or belief, political or any other opinion, 
membership of a national minority, property, birth, disability, age or sexual orientation. It 
shall fully respect human dignity and integrity and fundamental rights, including the right to 
respect for one's private life and to the protection of personal data. Particular attention shall 
be paid to children, the elderly, persons with a disability and persons in need of international 

protection. The best interests of the child shall be a primary consideration. 

nation on several grounds in-
cluding race, colour, ethnic or 

social origin when processing 
personal data for the purposes 
of the Regulation including bor-

der checks at external borders, 
the implementation of visa pol-
icy and the prevention, detec-
tion and investigation of terror-

ist offences and of other seri-
ous criminal offences (Article 
5). 

6 Council Framework 
Decision 
2002/584/JHA of 13 
June 2002 on the Eu-

ropean arrest warrant 
and the surrender pro-
cedures between 
Member States: 
https://eur-lex.eu-

ropa.eu/legal-con-

tent/EN/TXT/?uri=CEL
EX%3A02002F0584-
20090328 

Recital 12 

‘This Framework Decision respects fundamental rights and observes the principles recog-
nised by Article 6 of the Treaty on European Union and reflected in the Charter of Funda-
mental Rights of the European Union, in particular Chapter VI thereof. Nothing in this 

Framework Decision may be interpreted as prohibiting refusal to surrender a per-
son for whom a European arrest warrant has been issued when there are reasons 
to believe, on the basis of objective elements, that the said arrest warrant has 
been issued for the purpose of prosecuting or punishing a person on the grounds 

of his or her sex, race, religion, ethnic origin, nationality, language, political opinions or 
sexual orientation, or that that person’s position may be prejudiced for any of these rea-

sons. 

This Framework Decision does not prevent a Member State from applying its constitutional 
rules relating to due process, freedom of association, freedom of the press and freedom of 
expression in other media.’ 

Article 2(2) – Scope of the European Arrest Warrant  

‘The following offences, if they are punishable in the issuing Member State by a custodial 

Law enforcement or judicial 
authorities (surrender under 
European arrest warrant) 

Recital 12 specifies that noth-

ing in the Framework Decision 
may be interpreted as prohibit-
ing refusal to surrender a per-
son for whom a European ar-

rest warrant has been issued 
when there are reasons to be-

lieve, on the basis of objective 
elements, that the arrest war-
rant has been issued for the 
purpose of prosecuting or pun-
ishing a person on specific 
grounds including race, and 
ethnic origin. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002F0584-20090328
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sentence or a detention order for a maximum period of at least three years and as they are 
defined by the law of the issuing Member State, shall, under the terms of this Framework 

Decision and without verification of the double criminality of the act, give rise to surrender 
pursuant to a European arrest warrant: 

[…] 

- racism and xenophobia, 

[…]’ 

Racism and xenophobia are 
listed as offences that give rise 

to surrender pursuant to a Eu-
ropean arrest warrant (Article 
2(2)). 

7 Directive 2014/41/EU 
of the European Par-
liament and of the 
Council of 3 April 2014 
regarding the Euro-

pean Investigation Or-

der in criminal mat-
ters: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=cele
x%3A32014L0041   

 

Recital 39 

‘This Directive respects the fundamental rights and observes the principles recognised by 
Article 6 of the TEU and in the Charter, notably Title VI thereof, by international law and in-
ternational agreements to which the Union or all the Member States are party, including the 
European Convention for the Protection of Human Rights and Fundamental Freedoms, and in 

Member States’ constitutions in their respective fields of application. Nothing in this Di-

rective may be interpreted as prohibiting refusal to execute an EIO when there are reasons 
to believe, on the basis of objective elements, that the EIO has been issued for the purpose 
of prosecuting or punishing a person on account of his or her sex, racial or ethnic origin, re-
ligion, sexual orientation, nationality, language or political opinions, or that the person’s po-
sition may be prejudiced for any of these reasons.’ 

Law enforcement or judicial 
authorities (execution of Eu-
ropean Investigation Order) 

Recital 39 specifies that noth-
ing in the Directive may be in-

terpreted as prohibiting refusal 

to execute an EIO when there 
are reasons to believe, on the 
basis of objective elements, 
that the EIO has been issued 
for the purpose of prosecuting 
or punishing a person on ac-

count of his or her racial or 
ethnic origin. 

8 Council Framework 

Decision 
2008/913/JHA of 28 
November 2008 on 
combating certain 
forms and expressions 
of racism and xeno-
phobia by means of 

criminal law: 
https://eur-lex.eu-

Recital 7 

‘In this Framework Decision ‘descent’ should be understood as referring mainly to persons 
or groups of persons who descend from persons who could be identified by certain charac-
teristics (such as race or colour), but not necessarily all of these characteristics still exist. In 
spite of that, because of their descent, such persons or groups of persons may be subject to 
hatred or violence.’ 

Recital 9 

‘‘Hatred’ should be understood as referring to hatred based on race, colour, religion, 

descent or national or ethnic origin.’ 

Law enforcement and other 

public authorities (where po-
tential racial or ethnic discrimi-
nation could be intertwined 
with hate crime) 

Relevant to the extent that po-
tential racial or ethnic discrimi-
nation could be intertwined 

with hate speech and hate 
crime. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0041
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
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ropa.eu/legal-con-
tent/en/TXT/?uri=CEL

EX%3A32008F0913 

Recital 10 

‘This Framework Decision does not prevent a Member State from adopting provisions in na-

tional law which extend Article 1(1)(c) and (d) to crimes directed against a group of persons 
defined by other criteria than race, colour, religion, descent or national or ethnic origin, such 
as social status or political convictions.’ 

Article 1 – Offences concerning racism and xenophobia 

‘1. Each Member State shall take the measures necessary to ensure that the fol-
lowing intentional conduct is punishable: 

(a) publicly inciting to violence or hatred directed against a group of persons or a member of 

such a group defined by reference to race, colour, religion, descent or national or ethnic 
origin; 

(b) the commission of an act referred to in point (a) by public dissemination or distribution 
of tracts, pictures or other material; 

(c) publicly condoning, denying or grossly trivialising crimes of genocide, crimes against hu-
manity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the International 

Criminal Court, directed against a group of persons or a member of such a group defined by 
reference to race, colour, religion, descent or national or ethnic origin when the conduct is 
carried out in a manner likely to incite to violence or hatred against such a group or a mem-
ber of such a group; 

(d) publicly condoning, denying or grossly trivialising the crimes defined in Article 6 of the 
Charter of the International Military Tribunal appended to the London Agreement of 8 Au-
gust 1945, directed against a group of persons or a member of such a group defined by ref-

erence to race, colour, religion, descent or national or ethnic origin when the conduct is car-
ried out in a manner likely to incite to violence or hatred against such a group or a member 
of such a group. 

2.   For the purpose of paragraph 1, Member States may choose to punish only conduct 
which is either carried out in a manner likely to disturb public order or which is threatening, 
abusive or insulting. 

3.   For the purpose of paragraph 1, the reference to religion is intended to cover, at 

least, conduct which is a pretext for directing acts against a group of persons or a 
member of such a group defined by reference to race, colour, descent, or national 

Criminalisation of misconduct 
by public authorities where this 

amounts to hate crime or hate 
speech.  

Harmonises Member States’ 

criminal provisions regarding 
racist or xenophobic hate 
speech and hate crime. Acts of 
misconduct and/or brutality by 

public authorities consisting of 
racist hate crime or hate 
speech are covered by EU law. 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32008F0913
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or ethnic origin. 

4.   Any Member State may, on adoption of this Framework Decision or later, make a state-

ment that it will make punishable the act of denying or grossly trivialising the crimes re-
ferred to in paragraph 1(c) and/or (d) only if the crimes referred to in these paragraphs 
have been established by a final decision of a national court of this Member State and/or an 

international court, or by a final decision of an international court only.’ 

Article 2 – Instigation, aiding and abetting 

‘1.   Each Member State shall take the measures necessary to ensure that instigating the 
conduct referred to in Article 1(1)(c) and (d) is punishable. 

2.   Each Member State shall take the measures necessary to ensure that aiding and abet-
ting in the commission of the conduct referred to in Article 1 is punishable.’ 

Article 4 – Racist and xenophobic motivation 

‘For offences other than those referred to in Articles 1 and 2, Member States shall take the 
necessary measures to ensure that racist and xenophobic motivation is considered an ag-
gravating circumstance, or, alternatively that such motivation may be taken into considera-

tion by the courts in the determination of the penalties.’ 

B. Procedural rights 

9 Directive 2010/64/EU 
of the European Par-
liament and of the 
Council of 20 October 

2010 on the right to 

interpretation and 
translation in criminal 
proceedings: 
https://eur-lex.eu-
ropa.eu/eli/dir/2010/6
4/oj 

Article 8 – Non-regression 

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 
and procedural safeguards that are ensured under the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, the Charter of Fundamental Rights of the 

European Union, other relevant provisions of international law or the law of any Member 

State which provides a higher level of protection.’ 

 

Procedural rights of sus-
pects or accused persons 
(right to interpretation and 
translation) 

Does not contain specific refer-

ences to non-discrimination or 
to racial or ethnic origin. Nev-
ertheless, it provides safe-
guards to all suspects and ac-
cused persons and thus is rele-
vant with respect to potential 
language/communication barri-

ers faced by anyone in exercis-
ing procedural rights. Article 8 

https://eur-lex.europa.eu/eli/dir/2010/64/oj
https://eur-lex.europa.eu/eli/dir/2010/64/oj
https://eur-lex.europa.eu/eli/dir/2010/64/oj
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of the Directive on non-regres-
sion specifies that nothing in 

the Directive limits or dero-
gates from any of the rights 
and procedural safeguards that 

are ensured under the Euro-
pean Convention for the Pro-
tection of Human Rights and 
Fundamental Freedoms 

(ECHR), the Charter of Funda-
mental Rights of the European 
Union (Charter), other relevant 
provisions of international law 
or the law of any Member State 
which provides a higher level of 

protection. 

10 Directive 2012/13/EU 
of the European Par-
liament and of the 

Council of 22 May 
2012 on the right to 
information in criminal 
proceedings: 
https://eur-lex.eu-
ropa.eu/legal-con-

tent/EN/TXT/?uri=cele
x:32012L0013 

Article 10 – Non-regression 

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 
and procedural safeguards that are ensured under the Charter, the ECHR, other relevant 

provisions of international law or the law of any Member State which provides a higher level 
of protection.’ 

 

Procedural rights of sus-
pects or accused persons 
(right to information) 

Does not contain specific refer-
ences to non-discrimination or 
to racial or ethnic origin. Nev-
ertheless, it provides safe-
guards to all suspects and ac-
cused persons. Article 10 of the 

Directive on non-regression 
specifies that nothing in the Di-
rective limits or derogates from 
any of the rights and proce-
dural safeguards that are en-
sured under the ECHR, the 
Charter, other relevant provi-

sions of international law or the 
law of any Member State which 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0013
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provides a higher level of pro-
tection. 

11 Directive 2013/48/EU 
of the European Par-

liament and of the 

Council of 22 October 
2013 on the right of 
access to a lawyer in 
criminal proceedings 
and in European ar-
rest warrant proceed-
ings, and on the right 

to have a third party 
informed upon depri-
vation of liberty and to 

communicate with 
third persons and with 
consular authorities 
while deprived of lib-

erty: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=cele
x%3A32013L0048 

Article 14 – Non-regression 

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 

and procedural safeguards that are ensured under the Charter, the ECHR, or other relevant 

provisions of international law or the law of any Member State which provides a higher level 
of protection.’ 

 

Procedural rights of sus-
pects or accused persons 

(right of access to a lawyer) 

Does not contain specific refer-
ences to non-discrimination or 
to racial or ethnic origin. Nev-
ertheless, it provides safe-
guards to all suspects and ac-
cused persons and thus is rele-
vant with respect to the right of 

access to a lawyer generally. 
Article 14 of the Directive on 

non-regression specifies that 
nothing in the Directive limits 
or derogates from any of the 
rights and procedural safe-
guards that are ensured under 

the ECHR, the Charter, other 
relevant provisions of interna-
tional law or the law of any 
Member State which provides a 
higher level of protection. 

12 Directive (EU) 
2016/343 of the Euro-
pean Parliament and 
of the Council of 9 
March 2016 on the 

strengthening of cer-
tain aspects of the 
presumption of inno-
cence and of the right 
to be present at the 

Article 14 – Non-regression 

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 
and procedural safeguards that are ensured under the Charter, the ECHR, or other relevant 
provisions of international law or the law of any Member State which provides a higher level 
of protection.’ 

 

Procedural rights of sus-
pects or accused persons 
(presumption of innocence and 
right to be present at the trial) 

Does not contain specific refer-

ences to non-discrimination or 
to racial or ethnic origin. Nev-
ertheless, it provides safe-

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0048
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trial in criminal pro-
ceedings: https://eur-

lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=CEL

EX%3A32016L0343 

guards to all suspects and ac-
cused persons and thus is rele-

vant with respect to the pre-
sumption of innocence and the 
right to be present at the trial 

generally. Article 14 of the Di-
rective on non-regression spec-
ifies that nothing in the Di-
rective limits or derogates from 

any of the rights and proce-
dural safeguards that are en-
sured under the ECHR, the 
Charter, other relevant provi-
sions of international law or the 
law of any Member State which 

provides a higher level of pro-

tection. 

13 Directive (EU) 
2016/800 of the Euro-

pean Parliament and 
of the Council of 11 
May 2016 on proce-
dural safeguards for 
children who are sus-
pects or accused per-

sons in criminal pro-
ceedings: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=CEL
EX%3A32016L0800 

Recital 65 

‘Member States should respect and guarantee the rights set out in this Directive, without 

any discrimination based on any ground such as race, colour, sex, sexual orientation, 
language, religion, political or other opinion, nationality, ethnic or social origin, property, 
disability or birth.’ 

Article 23 – Non-regression  

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 

and procedural safeguards that are ensured under the Charter, the ECHR, or other relevant 

provisions of international law, in particular the UN Convention on the Rights of the Child, or 
the law of any Member State which provides a higher level of protection.’ 

Procedural rights of sus-
pects or accused persons 

(children - (persons under 18 
years of age; juvenile justice) 

Recital 65 states that Member 
States should respect and 
guarantee the Directive’s rights 
without any discrimination 

based on any ground including 
race, colour and ethnic or social 
origin. 

Article 23 of the Directive on 
non-regression specifies that 
nothing in the Directive limits 
or derogates from any of the 

rights and procedural safe-
guards that are ensured under 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0800
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the ECHR, the Charter, the UN 
Convention on the Rights of the 

Child, other relevant provisions 
of international law or the law 
of any Member State which 

provides a higher level of pro-
tection. 

14 Directive (EU) 
2016/1919 of the Eu-
ropean Parliament and 
of the Council of 26 
October 2016 on legal 

aid for suspects and 
accused persons in 
criminal proceedings 

and for requested per-
sons in European ar-
rest warrant proceed-
ings: https://eur-

lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=CEL
EX%3A32016L1919 

 

Recital 29 

‘This Directive should apply to suspects, accused persons and requested persons regardless 
of their legal status, citizenship or nationality. Member States should respect and guarantee 
the rights set out in this Directive, without any discrimination based on any ground 
such as race, colour, sex, sexual orientation, language, religion, political or other opinion, 

nationality, ethnic or social origin, property, disability or birth. This Directive upholds the 
fundamental rights and principles recognised by the Charter and by the ECHR, including the 

prohibition of torture and inhuman or degrading treatment, the right to liberty and security, 
respect for private and family life, the right to the integrity of the person, the rights of the 
child, the integration of persons with disabilities, the right to an effective remedy and the 
right to a fair trial, the presumption of innocence, and the rights of the defence. This Di-
rective should be implemented in accordance with those rights and principles.’ 

Article 11 – Non-regression 

‘Nothing in this Directive shall be construed as limiting or derogating from any of the rights 
and procedural safeguards that are ensured under the Charter, the ECHR, or other relevant 
provisions of international law or the law of any Member State which provides a higher level 
of protection.’ 

Procedural rights of sus-
pects or accused persons 
(right to legal aid – linked to 
right of access to a lawyer) 

Specific reference to prohibition 

of racial or ethnic discrimina-
tion in guaranteeing the right 

to legal aid to suspects, ac-
cused persons and requested 
persons. 

Recital 29 states that the Di-
rective should apply to sus-

pects, accused persons and re-
quested persons regardless of 
their legal status, citizenship or 
nationality. Member States 
should respect and guarantee 

the rights set out in the Di-

rective, without any discrimina-
tion based on any ground in-
cluding race, colour, and ethnic 
or social origin.  

Article 11 of the Directive on 
non-regression specifies that 
nothing in the Directive limits 

or derogates from any of the 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
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rights and procedural safe-
guards that are ensured under 

the ECHR, the Charter, other 
relevant provisions of interna-
tional law or the law of any 

Member State which provides a 
higher level of protection. 

15 Commission Recom-
mendation of 27 No-
vember 2013 
on procedural safe-
guards for vulnerable 

persons suspected or 
accused in criminal 
proceedings: 

https://eur-lex.eu-
ropa.eu/legal-con-
tent/EN/TXT/PDF/?uri
=CELEX:32013H1224(

02)&from=EN   

Section 3, point 5 – Rights of vulnerable persons 

‘Vulnerable persons should not be subject to any discrimination under national law 
in the exercise of the procedural rights referred to in this Recommendation.’ 

Procedural rights of sus-
pects and accused persons 
(vulnerable persons (adults 
given that Directive (EU) 
2016/800 was adopted with re-

spect to children)) 

 

Recommendations are not 
legally binding. 

16 Directive 2012/29/EU 
of the European Par-

liament and of the 
Council of 25 October 
2012 establishing 

minimum standards 
on the rights, support 
and protection of vic-
tims of crime, and re-

placing Council Frame-
work Decision 
2001/220/JHA: 
https://eur-lex.eu-

Recital 9  

‘Crime is a wrong against society as well as a violation of the individual rights of victims. As 

such, victims of crime should be recognised and treated in a respectful, sensitive and pro-
fessional manner without discrimination of any kind based on any ground such as 

race, colour, ethnic or social origin, genetic features, language, religion or belief, politi-
cal or any other opinion, membership of a national minority, property, birth, disability, age, 
gender, gender expression, gender identity, sexual orientation, residence status or health. 
In all contacts with a competent authority operating within the context of criminal proceed-
ings, and any service coming into contact with victims, such as victim support or restorative 

justice services, the personal situation and immediate needs, age, gender, possible disability 
and maturity of victims of crime should be taken into account while fully respecting their 
physical, mental and moral integrity. Victims of crime should be protected from secondary 
and repeat victimisation, from intimidation and from retaliation, should receive appropriate 

Victims’ rights 

Recital 9 states that victims of 

crime should be recognised and 
treated in a respectful, sensi-

tive and professional manner 
without discrimination of any 
kind based on any ground in-
cluding race, colour, ethnic or 
social origin.  

Specific requirement for victim 
support services, restorative 
justice services and any com-
petent authority in criminal 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H1224(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
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ropa.eu/legal-con-
tent/EN/TXT/?uri=cele

x%3A32012L0029   

 

support to facilitate their recovery and should be provided with sufficient access to justice.’ 

Recital 56 

‘Individual assessments should take into account the personal characteristics of 
the victim such as his or her age, gender and gender identity or expression, ethnicity, 

race, religion, sexual orientation, health, disability, residence status, communication diffi-
culties, relationship to or dependence on the offender and previous experience of crime. 
They should also take into account the type or nature and the circumstances of the 
crime such as whether it is a hate crime, a bias crime or a crime committed with a 
discriminatory motive, sexual violence, violence in a close relationship, whether the of-

fender was in a position of control, whether the victim’s residence is in a high crime or gang 
dominated area, or whether the victim’s country of origin is not the Member State where the 
crime was committed.’ 

Recital 61 

‘Any officials involved in criminal proceedings who are likely to come into personal contact 
with victims should be able to access and receive appropriate initial and ongoing training, to 

a level appropriate to their contact with victims, so that they are able to identify victims and 
their needs and deal with them in a respectful, sensitive, professional and non-discrimina-
tory manner. Persons who are likely to be involved in the individual assessment to identify 
victims' specific protection needs and to determine their need for special protection 
measures should receive specific training on how to carry out such an assessment. Member 
States should ensure such training for police services and court staff. Equally, training 
should be promoted for lawyers, prosecutors and judges and for practitioners who provide 

victim support or restorative justice services. This requirement should include training on 
the specific support services to which victims should be referred or specialist training where 

their work focuses on victims with specific needs and specific psychological training, as ap-
propriate. Where relevant, such training should be gender sensitive. Member States' actions 
on training should be complemented by guidelines, recommendations and exchange of best 
practices in accordance with the Budapest roadmap.’ 

Recital 63  

‘In order to encourage and facilitate reporting of crimes and to allow victims to break the 
cycle of repeat victimisation, it is essential that reliable support services are available to vic-
tims and that competent authorities are prepared to respond to victims' reports in a respect-
ful, sensitive, professional and non-discriminatory manner. This could increase victims' 

proceedings to treat victims in 
a non-discriminatory manner 

(Article 1(1)). Treatment of vic-
tims in a non-discriminatory 
manner is also mentioned as 

part of the training of these 
bodies (Article 25(5)). 

Specific requirement for ethnic-
ity and race to be taken into 

account when carrying out indi-
vidual assessments of victims 
and to pay particular attention 
to victims who have suffered a 
crime committed with bias or 
discriminatory motive. Individ-

ual assessments serve to iden-
tify specific protection needs of 
victims (Article 22(3)). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
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confidence in the criminal justice systems of Member States and reduce the num-
ber of unreported crimes. Practitioners who are likely to receive complaints from victims 

with regard to criminal offences should be appropriately trained to facilitate reporting of 
crimes, and measures should be put in place to enable third-party reporting, including by 
civil society organisations. It should be possible to make use of communication technology, 

such as e-mail, video recordings or online electronic forms for making complaints.’ 

 

Article 1(1) – Objectives 

 ‘Member States shall ensure that victims are recognised and treated in a respectful, sensi-

tive, tailored, professional and non-discriminatory manner, in all contacts with victim 
support or restorative justice services or a competent authority, operating within 
the context of criminal proceedings. The rights set out in this Directive shall apply 
to victims in a non-discriminatory manner, including with respect to their residence sta-
tus.’ 

Article 22(3) - Individual assessment of victims to identify specific protection 

needs 

 ‘In the context of the individual assessment, particular attention shall be paid to vic-
tims who have suffered considerable harm due to the severity of the crime; victims who 
have suffered a crime committed with a bias or discriminatory motive which could, 
in particular, be related to their personal characteristics; victims whose relationship to and 
dependence on the offender make them particularly vulnerable. In this regard, victims of 
terrorism, organized crime, human trafficking, gender-based violence, violence in a close re-

lationship, sexual violence, exploitation or hate crime, and victims with disabilities shall be 

duly considered.’ 

Article 25(5) – Training of practitioners 

‘In accordance with the duties involved, and the nature and level of contact the practitioner 
has with victims, training shall aim to enable the practitioner to recognise victims and to 
treat them in a respectful, professional and non-discriminatory manner.’ 

C. Contacts with the public administration other than law enforcement and judicial authorities 

17 Regulation (EC) 
No 810/2009 of the 

Article 39 – Conduct of staff  Exercise of public authority 
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European Parliament 
and of the Council of 

13 July 2009 estab-
lishing a Community 
Code on Visas (Visa 

Code), consolidated 
text: https://eur-
lex.europa.eu/legal-
con-

tent/EN/TXT/?uri=cele
x%3A02009R0810-
20200202  

 

‘1.  Member States’ consulates shall ensure that applicants are received courteously. 

2.  Consular and central authorities’ staff shall, in the performance of their duties, fully re-

spect human dignity. Any measures taken shall be proportionate to the objectives pursued 
by such measures. 

3.  While performing their tasks, consular and central authorities’ staff shall not dis-
criminate against persons on grounds of sex, racial or ethnic origin, religion or belief, 
disability, age or sexual orientation.’ 

Annex X – List of minimum requirements to be included in the legal instrument in 
the case of cooperation with external service providers 

‘C.  In relation to the performance of its activities, the external service provider shall, 
with regard to the conduct of staff: 

[…] 

(b) ensure that its staff in the performance of their duties: 

- receive applicants courteously, 

- respect the human dignity and integrity of applicants, do not discriminate against per-

sons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sex-
ual orientation, and 

- respect the rules of confidentiality; those rules shall also apply once members of staff have 
left their job or after suspension or termination of the legal instrument;’ 

– consular and central au-
thorities; staff of external 

service providers (visas) 

Specific prohibition of racial or 
ethnic discrimination by consu-

lar or central authorities when 
performing their duties (Article 
39(3)). 

Specific prohibition of racial or 

ethnic discrimination by staff of 
external service providers when 
performing their duties (Annex 
XC(b)).  

This is relevant only to the ex-

tent that it is not already cov-

ered by ‘access to and supply 
of services available to the 
public’ under the RED. 

D.  Tax matters 

18 Regulation (EU) No 
492/2011 of the Euro-

pean Parliament and 
of the Council of 5 
April 2011 on freedom 
of movement for 
workers within the Un-
ion: https://eur-
lex.europa.eu/legal-

Recital 2 

‘Freedom of movement for workers should be secured within the Union. The attainment of 

this objective entails the abolition of any discrimination based on nationality between 
workers of the Member States as regards employment, remuneration and other conditions 
of work and employment, as well as the right of such workers to move freely within the Un-
ion in order to pursue activities as employed persons subject to any limitations justified on 
grounds of public policy, public security or public health.’ 

Recital 5 

Tax advantages (free move-
ment of workers) 

Relevant where potential racial 
or ethnic discrimination can be 
linked to nationality; multi-
ple/intersectional discrimina-
tion. 

Prohibition of discrimination on 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A02009R0810-20200202
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
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con-
tent/en/ALL/?uri=cele

x%3A32011R0492  

 

‘Such right should be enjoyed without discrimination by permanent, seasonal and frontier 
workers and by those who pursue their activities for the purpose of providing services.’ 

Recital 6 

‘The right of freedom of movement, in order that it may be exercised, by objective stand-

ards, in freedom and dignity, requires that equality of treatment be ensured in fact and in 
law in respect of all matters relating to the actual pursuit of activities as employed persons 
and to eligibility for housing, and also that obstacles to the mobility of workers be elimi-
nated, in particular as regards the conditions for the integration of the worker’s family into 
the host country.’ 

Recital 7 

‘The principle of non-discrimination between workers in the Union means that all na-
tionals of Member States have the same priority as regards employment as is enjoyed by 
national workers.’ 

Article 2 

‘Any national of a Member State and any employer pursuing an activity in the territory of a 

Member State may exchange their applications for and offers of employment, and may con-
clude and perform contracts of employment in accordance with the provisions in force laid 
down by law, regulation or administrative action, without any discrimination resulting 
therefrom.’ 

Article 6(1) 

‘The engagement and recruitment of a national of one Member State for a post in another 
Member State shall not depend on medical, vocational or other criteria which are discrimi-

natory on grounds of nationality by comparison with those applied to nationals of the 
other Member State who wish to pursue the same activity.’ 

Article 7 

‘1. A worker who is a national of a Member State may not, in the territory of another Mem-
ber State, be treated differently from national workers by reason of his nationality 
in respect of any conditions of employment and work, in particular as regards remuneration, 
dismissal, and, should he become unemployed, reinstatement or re-employment. 

the ground of nationality and 
right to equal treatment (Arti-

cles 2, 6, 7, 8).  

Specific requirement for non-
national workers to enjoy same 

social and tax advantages as 
national workers (Article 7(2)). 
Note: social advantages are 
covered by the RED. 

The relevance of this Regula-
tion is limited to where poten-
tial racial or ethnic discrimina-
tion intersects with nationality. 
To the extent that potential dis-

crimination occurs within the 

sphere of employment, occupa-
tion, social protection or social 
advantages, the RED also ap-
plies. On the interpretation of 
‘social advantages’, see row 19 
below. 

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32011R0492
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2.   He shall enjoy the same social and tax advantages as national workers. 

3.   He shall also, by virtue of the same right and under the same conditions as national 

workers, have access to training in vocational schools and retraining centres. 

4. Any clause of a collective or individual agreement or of any other collective regulation 

concerning eligibility for employment, remuneration and other conditions of work or dismis-
sal shall be null and void in so far as it lays down or authorizes discriminatory con-
ditions in respect of workers who are nationals of the other Member States.’ 

Article 8 

‘A worker who is a national of a Member State and who is employed in the territory of an-

other Member State shall enjoy equality of treatment as regards membership of trade un-
ions and the exercise of rights attaching thereto, including the right to vote and to be eligi-
ble for the administration or management posts of a trade union. He may be excluded from 
taking part in the management of bodies governed by public law and from holding an office 

governed by public law. Furthermore, he shall have the right of eligibility for workers’ repre-
sentative bodies in the undertaking. 

The first paragraph of this Article shall not affect laws or regulations in certain Member 
States which grant more extensive rights to workers coming from the other Member States.’ 

19 Directive 2003/109/EC 
of 25 November 2003 

concerning the status 
of third-county nation-
als who are long-term 
residents: https://eur-

lex.europa.eu/legal-
con-

tent/en/ALL/?uri=CEL
EX%3A32003L0109 

Recital 5 

‘Member States should give effect to the provisions of this Directive without discrimina-

tion on the basis of sex, race, colour, ethnic or social origin, genetic characteristics, lan-
guage, religion or beliefs, political or other opinions, membership of a national minority, for-
tune, birth, disabilities, age or sexual orientation.’ 

Recital 12 

‘In order to constitute a genuine instrument for the integration of long-term residents into 
society in which they live, long-term residents should enjoy equality of treatment with cit-

izens of the Member State in a wide range of economic and social matters, under the rele-
vant conditions defined by this Directive.’ 

Article 11 – Equal treatment 

‘1. Long-term residents shall enjoy equal treatment with nationals as regards: 

Tax benefits (third-country 
nationals who are long-term 

residents) 

Recital 5 states that Member 
States should give effect to the 

provisions of the Directive with-
out discrimination on the basis 
of several grounds including 

race, colour, ethnic or social 
origin. 

Specific requirement for equal 
treatment of long-term resi-
dents with nationals including 

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
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(a) access to employment and self-employed activity, provided such activities do not 
entail even occasional involvement in the exercise of public authority, and conditions 

of employment and working conditions, including conditions regarding dismissal and 
remuneration; 

(b) education and vocational training, including study grants in accordance with na-

tional law; 

(c) recognition of professional diplomas, certificates and other qualifications, in ac-
cordance with the relevant national procedures; 

(d) social security, social assistance and social protection as defined by national law; 

(e) tax benefits; 

(f) access to goods and services and the supply of goods and services made available 
to the public and to procedures for obtaining housing; 

(g) freedom of association and affiliation and membership of an organisation repre-
senting workers or employers or of any organisation whose members are engaged in a 
specific occupation, including the benefits conferred by such organisations, without 

prejudice to the national provisions on public policy and public security; 

(h) free access to the entire territory of the Member State concerned, within the limits 
provided for by the national legislation for reasons of security. 

2. With respect to the provisions of paragraph 1, points (b), (d), (e), (f) and (g), the 
Member State concerned may restrict equal treatment to cases where the registered 
or usual place of residence of the long-term resident, or that of family members for 
whom he/she claims benefits, lies within the territory of the Member State concerned. 

3. Member States may restrict equal treatment with nationals in the following cases: 

(a) Member States may retain restrictions to access to employment or self-employed 
activities in cases where, in accordance with existing national or Community legisla-
tion, these activities are reserved to nationals, EU or EEA citizens; 

(b) Member States may require proof of appropriate language proficiency for access to 
education and training. Access to university may be subject to the fulfilment of specific 
educational prerequisites. 

in relation to tax benefits (Arti-
cle 11(1)(e)).  

Other relevant considera-
tions:  

- the RED does not cover differ-
ence of treatment based on na-
tionality and is without preju-
dice to provisions and condi-
tions relating to the entry into 

and residence of third-country 
nationals and stateless persons 
on the territory of Member 
States, and to any treatment 
which arises from the legal sta-

tus of the third-country nation-

als and stateless persons con-
cerned (Article 3(2) of the 
RED); 

- wide interpretation of ‘social 
advantages’ by the CJEU. In 
Even, ‘social advantages’ were 
held to be all those ‘which,  

whether or not linked to a con-
tract of employment, are gen-

erally granted to national work-
ers primarily because of their 
objective status as workers or 
by virtue of the mere fact of 
their residence on the national 

territory and the extension of 
which to workers who are na-
tionals of other Member States 
therefore seems suitable to fa-
cilitate their mobility within the 
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4. Member States may limit equal treatment in respect of social assistance and social 
protection to core benefits. 

5. Member States may decide to grant access to additional benefits in the areas re-
ferred to in paragraph 1. 

Member States may also decide to grant equal treatment with regard to areas not cov-
ered in paragraph 1. 

Article 21(1) – Treatment granted in the second Member State 

‘1. As soon as they have received the residence permit provided for by Article 19 in the sec-
ond Member State, long-term residents shall in that Member State enjoy equal treatment 

in the areas and under the conditions referred to in Article 11.’ 

Community’ (Case 207/78, 
Criminal Proceedings against 

Even [1979] ECR 2019, 31 May 
1979, para. 22). Reiterated in 
Maritnez Sala (Case C-85/96, 

12 May 1998, para. 25). 

E. Access to Member State territory 

20 Directive 2003/109/EC 

of 25 November 2003 
concerning the status 
of third-county nation-

als who are long-term 
residents: https://eur-
lex.europa.eu/legal-
con-
tent/en/ALL/?uri=CEL
EX%3A32003L0109 

[See row 19 above] 

Article 11 – Equal treatment 

‘1. Long-term residents shall enjoy equal treatment with nationals as regards: 

(h) free access to the entire territory of the Member State concerned, within 

the limits provided for by the national legislation for reasons of security. 

 

Access to entire territory of 

host Member State (third-
country nationals who are long-
term residents) 

Recital 5 states that Member 
States should give effect to the 
provisions of the Directive with-
out discrimination on the basis 
of several grounds including 
race, colour, ethnic or social 
origin. 

Specific requirement for equal 
treatment of long-term resi-
dents with nationals including 
in relation to free access to the 
entire territory of the host 
Member State (Article 
11(1)(h)). 

See notes in row 19 above. 

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32003L0109
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F. Health promotion and disease prevention measures 

21 Council Recommenda-
tion of 12 March 2021 
on Roma equality, in-

clusion and participa-

tion: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=OJ:J
OC_2021_093_R_000
1 

 

Recital 3 

‘The European Pillar of Social Rights expresses principles and rights which aim to support 
and increase social fairness, irrespective of sex, racial or ethnic origin, religion or belief, 

disability, age or sexual orientation. Universal measures complemented by targeted 

measures to protect and support groups at high risk of discrimination or social ex-
clusion such as those set out in this Recommendation are key for the implementation of the 
Social Pillar principles. Delivering on the Pillar is a shared political commitment and respon-
sibility. It should be implemented both at Union and at Member State level in line with the 
respective competences, taking due account of different socio-economic environments and 
the diversity of national systems, including the role of the social partners, while fully re-
specting the principles of subsidiarity and proportionality.’ 

Recital 9 

‘In its conclusions of 8 December 2016 on ‘Accelerating the Process of Roma Integration’ the 
Council called on the Commission to carry out a mid-term evaluation of the EU framework 
for national Roma integration strategies for 2020 (‘in-depth evaluation’) and to propose, on 
that basis, a post-2020 initiative. While the in-depth evaluation undertaken acknowl-
edges the added value of the framework, it notes that Roma people in Europe con-
tinue to face discrimination and social and economic exclusion.’ 

Recital 10 

‘The in-depth evaluation and the conclusions drawn from it by the Council, the European 
Parliament and several Europe-wide and national civil society organisations show the need 
for a renewed and stronger commitment to Roma equality and inclusion. That com-

mitment should ensure a specific focus on non-discrimination, including by tackling 
antigypsyism – a specific form of racism against Roma people – and focusing on the four so-

cioeconomic inclusion areas of education, employment, health and housing. It should also 
reflect the needs of specific groups and the diversity of the Roma population; involve Roma 
in the design, implementation, monitoring and evaluation of Roma equality and inclusion 
strategies; improve target setting, data collection, monitoring and reporting; and make 
mainstream policies more sensitive to Roma equality and inclusion. When designing 
measures, special attention should be paid to the gender perspective.’ 

Health promotion and dis-
ease prevention measures 
(Roma; COVID-19 pandemic) 

Relevant where potential racial 

or ethnic discrimination con-
cerns Roma. 

The Recommendation a en-
hances EU Member 
States’ commitment to effec-
tively fight discrimination 
against Roma people and to 

promote their inclusion in the 
areas of education, employ-

ment, health and housing. The 
Recommendation contains hori-
zontal measures that could be 
relevant in areas outside the 
scope of the RED, such as po-

tential discrimination in disease 
prevention measures and ac-
cess to housing beyond the 
scope of the RED. 

The Recommendation also pro-

vides for the involvement of the 

bodies for the promotion of 
equal treatment; mobilisation 
of local and regional stakehold-
ers and cooperation with civil 
society. 

Point 24, stating that National 
Recovery and Resilience 

plans should take into account 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
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Recital 12 

‘Following the ‘EU framework for national Roma integration strategies up to 2020’, on 7 Oc-
tober 2020 the Commission adopted a package comprising the proposal for this Recommen-

dation and the Communication ‘A Union of Equality: EU Roma strategic framework for equal-
ity, inclusion and participation’ (‘the Communication of 7 October 2020’). The Communica-
tion of 7 October 2020 sets EU-level objectives and, where relevant, targets and minimum 
commitments for all Member States, possibly complemented by additional national efforts 
and Union support depending on the national context and size of the Roma population. Re-

cent data show that six out of ten Europeans still believe that discrimination 
against Roma people is widespread in their country, while more than six out of ten 
Europeans agree that society could benefit if the Roma were integrated better. The 
overarching objective of this Recommendation is to help promote equality and combat the 
exclusion of Roma, with their active involvement.’ 

 

Recital 13 

‘During the COVID-19 pandemic, excluded and disadvantaged Roma communities have 
been exposed to severe negative health and socioeconomic impacts, which risks further 
aggravating existing inequalities and the risk of poverty and social exclusion. This Recom-
mendation advocates reducing structural inequalities faced by Roma by tackling, where rele-
vant, limited access by Roma to clean water, sanitary infrastructure and healthcare 
services, including vaccination services, and the lack of facilities and digital skills that 

would enable Roma to actively participate in society, including in distance education, as well 

as by eliminating the high levels of economic precariousness, overcrowded households, 
segregated settlements or camps.’ 

 

Recital 14 

‘In the context of rising populism and racism within the Union, there is a need to focus on 
combating and preventing discrimination, including by tackling antigypsyism, 

which is a root cause of and exacerbates discrimination and exclusion. The EU anti-
racism action plan 2020-2025 of 18 September 2020 therefore sets out a range of concrete 

and promote the rights of and 
equal opportunities for all and 

foster the inclusion of disad-
vantaged groups, including 
Roma and other people with a 

minority racial or ethnic back-
ground is specifically cited here 
given its relevance in relation 
to the COVID-19 pandemic. 

Key Recitals and points from 
the Recommendation are cited 
in this row. Additional 
measures set out in the Rec-
ommendation could be relevant 
for subsequent tasks, such as 

Task 2 on protection mecha-
nisms and Task 3 on possible 
good practices and/or pitfalls. 

Recommendations are not 
legally binding 
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actions to combat racism. Antigypsyism is an unusually prevalent form of racism, which has 
its origins in how mainstream society views and treats those considered as ‘gypsies’ in a 

process of historical ‘othering’, which builds on stereotypes and negative attitudes that may 
sometimes be unintentional or unconscious. 

Since 2005, the European Parliament has been using the term antigypsyism in its reports 

and resolutions of 28 April 2005, 15 April 2015, 25 October 2017 and 12 February 2019. 
Several international and civil society organisations have recognised the phenomenon, also 
known as anti-Roma racism, romaphobia and antiziganism. In its conclusions of 8 December 
2016, the Council acknowledged the need to ‘fight all forms of racism against Roma, some-

times referred to as anti-Gypsyism, as it is a root cause of their social exclusion and dis-
crimination’. On 8 October 2020, the International Holocaust Remembrance Alliance (IHRA) 
adopted a non-legally binding definition of antigypsyism/anti-Roma discrimination.’ 

Horizontal objectives: equality, inclusion and participation, points 2 to 4 

Member States should consolidate efforts to adopt and implement measures to pro-

mote equality and effectively prevent and combat discrimination, antigypsyism, and 

social and economic exclusion, as well as their root causes. Those efforts should include 
measures such as the following: 

(a) measures to effectively fight direct and indirect discrimination, including by tackling har-
assment, antigypsyism, stereotyping, anti-Roma rhetoric, hate speech, hate crime and vio-
lence against Roma, including incitement thereto, both online and offline, in particular in the 
context of the transposition, implementation and enforcement of Directive 2000/43/EC, 
Framework Decision 2008/913/JHA and Directive 2010/13/EU of the European Parliament and 

of the Council; 

(b)  measures to develop and promote a comprehensive system of support for victims, in line 
with Directive 2012/29/EU, and to deliver assistance to Roma victims of hate crimes and 
discrimination; 

(c) measures to fight multiple and structural discrimination against Roma and, in particular, 
against Roma women, young Roma, Roma children, LGBTI Roma, elderly Roma, Roma with 
disabilities, stateless Roma and EU mobile Roma; 

(d) measures to raise awareness of the fact that efforts to combat discriminatory practices 
are interwoven with efforts to tackle antigypsyism and social and economic exclusion, as part 
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of a common drive to promote the broader objective of equality; 

(e) measures to analyse and acknowledge the existence of antigypsyism and discrimination 

against Roma and raise awareness of those phenomena, the forms they take and their harmful 
consequences, through the media, school curricula and by other means, and for example by 
raising awareness among civil servants and other stakeholders of the need to identify and 

tackle them; 

(f) measures to promote multi-cultural awareness-raising activities and campaigns in schools; 

(g) measures to promote awareness of Roma cultures, language and history, including the 
memory of the Roma Holocaust and reconciliation processes in society, inter alia through ac-

tion providing relevant training for teachers and designing appropriate school curricula, since 
this awareness is vital for reducing prejudice and antigypsyism as important causes of dis-
crimination; 

(h) measures to foster positive narratives about Roma and Roma role models, and a better 

understanding of the challenges that Roma face, including by means of support for inter-
community encounters and inter-cultural learning. 

3. Member States should combat the extremely high at-risk-of-poverty rate and material and 
social deprivation among the Roma population, in order to provide effective support for Roma 
equality, inclusion and participation. Where relevant, Member States should pursue an inte-
grated approach which focuses on all relevant policy fields. Those efforts could be attained by 
means of measures such as the following: 

(a) measures to ensure adequate investment in human capital, infrastructure development 
and housing, as well as social cohesion policies, and to improve the targeting of such invest-

ment; 

(b) measures to ensure access to adequate social protection schemes, including both income 
support and in kind benefits and service provision, for disadvantaged Roma; 

(c) measures to combine income support with activation measures to promote labour market 
participation and with employment support, particularly for Roma women and EU mobile Roma 
and to provide information on the existing legal eligibility requirements to take up benefits 
accompanied by activation and enabling services; 

(d) measures to ensure that particular attention is devoted to preventing and combating child 
poverty, including by taking effective national measures that take account of the mechanisms 
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that perpetuate multigenerational poverty and the need to support Roma children and their 
families in the interrelated fields of employment, social services, education and early childhood 

education and care, health, housing and access to essential services, nutrition, and access 
to leisure activities; 

(e) measures to support financial literacy for young adults and families, including better de-

cision-making and planning skills as part of empowerment and financial inclusion measures. 

4. Member States should, as appropriate, step up meaningful participation by and consultation 
of Roma people, including women, children, young people, elderly people, and persons with 
disabilities, in order to provide effective support for Roma equality and non-discrimination. 

This should include measures such as the following: 

(a) measures to support active citizenship by promoting social, economic, political, cultural 
and civic participation, particularly for Roma women and young people; 

(b) measures to promote capacity building and leadership in Roma civil society to enable 

Roma people to participate in all stages of the policy cycle and public life in general; 

(c) measures to promote employment of Roma in public and private institutions in order to 

support diversity and expertise within the policy process and in order to provide role models; 

(d) measures to raise awareness of human rights and citizens’ rights and responsibilities 
among the members of disadvantaged Roma communities; 

(e) measures to coordinate resources, networks and expertise across sectors to increase the 
involvement of young Roma people in decision-making processes and help amplify their 
leadership. 

Sectoral objectives, health and access to quality healthcare and social services - 

point 9 

‘Member States should ensure effective equal access without barriers to quality 
healthcare and social services, especially for those groups that are most at risk or those 
living in marginalised or remote localities, where relevant by means of measures such as the 
following: 

(a) measures to promote and facilitate equal access for: 

(i) Roma women to quality medical check-ups, screening, prenatal and postnatal 

care, counselling and family planning, as well as sexual and reproductive 
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healthcare, as generally provided by national healthcare services; 

(ii) Roma women to support services for victims of gender-based violence; 

(iii) Roma children to quality primary health care, including primary prevention 
programmes, such as vaccination; 

(iv) vulnerable Roma populations, such as elderly Roma people, Roma with disabilities, 
LGBTI Roma, EU mobile Roma, Roma who are third country nationals, and stateless Roma, 
to quality health care; 

(b) measures to raise awareness among Roma people of primary prevention 
measures, such as programmes for promoting a healthy lifestyle and for the prevention of 

substance abuse, and to improve access to mental health services, where relevant, through 
health mediation; 

(c) measures to prevent and combat discrimination against Roma people through aware-
ness-raising concerning non-discriminatory access to health services and health-

care provision, and by training health practitioners, medical students and health mediators 
in methods for recognising and tackling discrimination and its root causes, including an-

tigypsyism and unconscious bias; 

(d) measures to fight digital exclusion of all Roma people in access to healthcare 
services by means including bridging the digital skills divide in access to health infor-
mation; 

(e) measures to prevent and eliminate segregation in the area of healthcare services; 

(f) measures to ensure recognition of and reparation for past injustices in the area of 
healthcare, including the forced, coercive and otherwise involuntary sterilisation of Roma 

women; 

(g) measures to promote equal access to medical studies for Roma people and encourage 
recruitment of Roma as health practitioners and mediators, particularly in regions with a sig-
nificant Roma population; 

(h) measures to combat and prevent potential outbreaks of diseases in marginalised 
or remote localities; 

(i) measures to ensure access for Roma to community and family-based services for people 
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with disabilities, elderly people and children deprived of parental care, for example, develop-
ment services, social housing, day centres for people with disabilities and networks of foster 

parents; 

(j) measures to prevent institutionalisation and promote a shift from institutional to commu-
nity, family-based care, by providing support for families in precarious situations, for exam-

ple, advisory services and financial incentives, food aid distribution, assisted housing and 
development services; 

(k) measures to promote the exchange and transfer of best practices related to public 
health for Roma people, for example by using the public health framework of the Commis-

sion and the Member States in the Steering Group on Health Promotion, Disease Prevention 
and Management of Non-Communicable Diseases; 

(l) measures to promote research on and the prevention of diseases that are more prevalent 
among persons at risk of poverty.’ 

Partnerships and institutional capacity, funding – point 34 

‘National Recovery and Resilience plans should take into account and promote the 

rights of and equal opportunities for all and foster the inclusion of disadvantaged groups, in-
cluding Roma and other people with a minority racial or ethnic background.’ 

G. Access to housing, potentially beyond the scope of the RED 

22 Council Recommenda-
tion of 12 March 2021 
on Roma equality, in-
clusion and participa-

tion: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=OJ:J
OC_2021_093_R_000
1 

 

[See row 21 above] 

Recital 13 

‘During the COVID-19 pandemic, excluded and disadvantaged Roma communities have 

been exposed to severe negative health and socioeconomic impacts, which risks further ag-

gravating existing inequalities and the risk of poverty and social exclusion. This Recommen-
dation advocates reducing structural inequalities faced by Roma by tackling, where relevant, 
limited access by Roma to clean water, sanitary infrastructure and healthcare ser-
vices, including vaccination services, and the lack of facilities and digital skills that would 
enable Roma to actively participate in society, including in distance education, as well as by 
eliminating the high levels of economic precariousness, overcrowded households, segre-
gated settlements or camps.’ 

Residential segregation; 
forced evictions (Roma; 
COVID-19 pandemic) 

 

Relevant where potential racial 
or ethnic discrimination con-
cerns Roma. 

See notes in row 21 above. 

Recommendations are not 
legally binding 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
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Sectoral objectives, access to adequate desegregated housing and essential ser-
vices - point 10 

‘Member States should ensure equal treatment of Roma people in access to adequate 
desegregated housing and essential services, including by means of measures such as 
the following: 

(a) measures to ensure access to essential services – such as tap water, safe and 
clean drinking water, adequate sanitation, waste collection and management services, envi-
ronmental services, electricity, gas, transport, financial services and digital communications 
– and physical infrastructure, by safeguarding continuity of basic utility services, both un-

der normal conditions and during pandemics, ecological catastrophes and other crises; 

(b) measures to monitor, prevent and combat any spatial segregation and promote 
desegegation by drawing up concrete plans to tackle housing issues with the involvement 
of local communities and affected Roma communities; 

(c) measures to support and strengthen the public authorities generally responsi-
ble for housing, essential services and environmental standards, as well as other relevant 

actors in those fields, for example by providing them with the necessary mandate and re-
sources to map housing needs, monitor segregation and implement comprehensive regu-
latory or support measures where necessary; 

(d) measures to prevent forced evictions by promoting early warning and mediation, to 
organise support for people at risk of eviction and, when necessary, to provide adequate al-
ternative housing, focusing particularly on families; 

(e) measures to improve the living conditions of Roma people, to prevent and to 

tackle the negative health impact of exposure to pollution and contamination; 

(f) measures to provide social support and access to mainstream services for 
homeless Roma people; 

(g) measures to ensure equal access to housing assistance and to take into account 
the specific needs of individuals and families; 

(h) measures to support integrated housing schemes targeting marginalised Roma 
people through measures such as combining micro-loans for building and maintaining hous-

ing with financial literacy and saving schemes, construction trainings and activation 
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measures; 

(i) measures to support the construction and maintenance of halting sites for Travellers.’ 

23 Directive 2011/95/EU 
of the European Par-

liament and of the 

Council of 13 Decem-
ber 2011 on standards 
for the qualification of 
third-country nationals 
or stateless persons 
as beneficiaries of in-
ternational protection, 

for a uniform status 
for refugees or for 

persons eligible for 
subsidiary protection, 
and for the content of 
the protection granted 
(recast): https://eur-

lex.europa.eu/legal-
con-
tent/EN/TXT/?uri=cele
x%3A32011L0095 

Recital 17 

‘With respect to the treatment of persons falling within the scope of this Directive, Member 
States are bound by obligations under instruments of international law to which they are 

party, including in particular those that prohibit discrimination.’ 

Recital 45 

‘Especially to avoid social hardship, it is appropriate to provide beneficiaries of international 
protection with adequate social welfare and means of subsistence, without discrimination 
in the context of social assistance. With regard to social assistance, the modalities and detail 
of the provision of core benefits to beneficiaries of subsidiary protection status should be de-
termined by national law. The possibility of limiting such assistance to core benefits is to be 

understood as covering at least minimum income support, assistance in the case of illness, 

or pregnancy, and parental assistance, in so far as those benefits are granted to nationals 
under national law.’ 

 

Article 32 – Access to accommodation 

‘1. Member States shall ensure that beneficiaries of international protection have access to 
accommodation under equivalent conditions as other third-country nationals le-

gally resident in their territories. 

2.   While allowing for national practice of dispersal of beneficiaries of international protec-

tion, Member States shall endeavour to implement policies aimed at preventing dis-
crimination of beneficiaries of international protection and at ensuring equal op-
portunities regarding access to accommodation.’ 

 

Access to accommodation 
(equal opportunities for benefi-

ciaries of international protec-

tion, of the status of refugee or 
subsidiary protection) 

The Directive harmonises the 
criteria for the qualification of 
third-country nationals or 
stateless persons as beneficiar-
ies of international protection, 

of the status of refugee or sub-
sidiary protection and the con-

tent of the protection granted. 

Acts of persecution within the 
meaning of Article 1(A) of the 
Geneva Convention can, inter 
alia, take the form of legal, ad-

ministrative, police, and/or ju-
dicial measures which are in 
themselves discriminatory, or 
which are implemented in a 
discriminatory manner; prose-

cution or punishment which is 

disproportionate or discrimina-
tory; denial of judicial redress 
resulting in a disproportionate 
or discriminatory punishment 
(Article 9(2))). 

Member States are required to 
implement policies aimed at 

preventing discrimination of 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095
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beneficiaries of international 
protection and at ensuring 

equal opportunities regarding 
access to accommodation (Arti-
cle 32). 

24 Proposal for a Regula-
tion on standards for 
the qualification of 
third-country nationals 
or stateless persons 
as beneficiaries of in-
ternational protection, 

for a uniform status 
for refugees or for 
persons eligible for 

subsidiary protection 
and for the content of 
the protection granted 
and amending Council 

Directive 2003/109/EC 
of 25 November 2003 
concerning the status 
of third-country na-
tionals who are long-
term residents, 

COM/2016/0466 final 
- 2016/0223 (COD): 
https://eur-lex.eu-
ropa.eu/legal-con-
tent/EN/TXT/?uri=CEL
EX%3A52016PC0466 

Recital 11 

‘This Regulation respects the fundamental rights and observes the principles recognised in 
particular by the Charter of Fundamental Rights of the European Union (the Charter). In 
particular this Regulation seeks to ensure full respect for human dignity and the right to 
asylum of applicants for asylum and their accompanying family members and to promote 
the application of the Charter's Articles relating to human dignity, respect for private and 
family life, freedom of expression and information, right to education, freedom to choose an 

occupation and right to engage in work, freedom to conduct a business, right to asylum, 
non-discrimination, rights of the child, social security and social assistance, health care, 

and should therefore be implemented accordingly.’ 

Recital 12 

‘With respect to the treatment of persons falling within the scope of this Regulation, Member 
States are bound by obligations under instruments of international law to which they are 
party, including in particular those that prohibit discrimination.’ 

Recital 50 

‘Equal treatment should be provided for beneficiaries of international protection with na-
tionals of the Member State granting protection as regards social security.’ 

Recital 51 

‘In addition, especially to avoid social hardship, it is appropriate to provide beneficiaries of 
international protection with social assistance without discrimination. However, as re-

gards beneficiaries of subsidiary protection, Member States should be given some flexibility, 
to limit such rights to core benefits, which is to be understood as covering at least minimum 
income support, assistance in the case of illness, or pregnancy, and parental assistance, in 
so far as those benefits are granted to nationals under national law. In order to facilitate 
their integration, Member States should be given the possibility to make the access to cer-
tain type of social assistances specified in national law, for both refugees and beneficiaries 

Access to accommodation 
(equal opportunities for benefi-
ciaries of international protec-
tion, of the status of refugee or 
subsidiary protection) 

Acts of persecution within the 
meaning of Article 1(A) of the 

Geneva Convention can, inter 
alia, take the form of legal, ad-

ministrative, police, and/or ju-
dicial measures which are in 
themselves discriminatory, or 
which are implemented in a 
discriminatory manner; prose-

cution or punishment which is 
disproportionate or discrimina-
tory; denial of judicial redress 
resulting in a disproportionate 
or discriminatory punishment 
(Article 9(2))). 

Specific requirement for benefi-
ciaries of international protec-
tion to have access to accom-
modation under the same con-
ditions as other third-country 
nationals legally resident in the 
Member States; specific re-

quirement for dispersal prac-
tices to be carried out without 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0466
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of subsidiary protection, conditional on the effective participation of the beneficiary of inter-
national protection in integration measures.’  

Article 37 - Access to accommodation 

‘1. Beneficiaries of international protection shall have access to accommodation under con-

ditions equivalent to those applicable to other third-country nationals legally resi-
dent in the territories of the Member States who are in a comparable situation.  

2. National dispersal practices of beneficiaries of international protection shall be carried out 
to the extent possible without discrimination of beneficiaries of international protec-
tion and shall ensure equal opportunities regarding access to accommodation.’ 

discrimination and to ensure 
equal opportunities in access to 

accommodation (Article 37). 

H.  Potentially all areas 

25 Regulation (EU) 
2016/679 of the Euro-
pean Parliament and 

of the Council of 27 
April 2016 on the pro-

tection of natural per-
sons with regard to 
the processing of per-
sonal data and on the 
free movement of 
such data, and repeal-
ing Directive 95/46/EC 

(General Data Protec-

tion Regulation): 
https://eur-lex.eu-
ropa.eu/eli/reg/2016/
679/oj   

Recital 51 

‘Personal data which are, by their nature, particularly sensitive in relation to funda-

mental rights and freedoms merit specific protection as the context of their processing could 
create significant risks to the fundamental rights and freedoms. Those personal data should 
include personal data revealing racial or ethnic origin, whereby the use of the term 

‘racial origin’ in this Regulation does not imply an acceptance by the Union of theories which 
attempt to determine the existence of separate human races. The processing of photo-
graphs should not systematically be considered to be processing of special categories of per-
sonal data as they are covered by the definition of biometric data only when processed 
through a specific technical means allowing the unique identification or authentication of a 
natural person. Such personal data should not be processed, unless processing is al-
lowed in specific cases set out in this Regulation, taking into account that Member 

States law may lay down specific provisions on data protection in order to adapt the applica-
tion of the rules of this Regulation for compliance with a legal obligation or for the perfor-
mance of a task carried out in the public interest or in the exercise of official authority 
vested in the controller. In addition to the specific requirements for such processing, the 
general principles and other rules of this Regulation should apply, in particular as regards 
the conditions for lawful processing. Derogations from the general prohibition for pro-
cessing such special categories of personal data should be explicitly provided, inter 

alia, where the data subject gives his or her explicit consent or in respect of specific needs 
in particular where the processing is carried out in the course of legitimate activities by cer-

Potentially all areas (with re-
spect to profiling and auto-
mated decision-making) 

Lays down rules relating to the 
protection of natural persons 

with regard to the processing of 
personal data and rules relating 
to the free movement of per-
sonal data. 

Personal data revealing racial 
or ethnic origin qualify as sen-
sitive data. 

Specific prohibition on pro-
cessing of personal data reveal-
ing racial or ethnic origin unless 
specific derogations apply (Arti-
cle 9). 

Specific right for data subjects 
not to be subject to a decision 

based solely on automated pro-
cessing, including profiling, 

https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/eli/reg/2016/679/oj
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tain associations or foundations the purpose of which is to permit the exercise of fundamen-
tal freedoms.’ 

Recital 71 

‘The data subject should have the right not to be subject to a decision, which may in-

clude a measure, evaluating personal aspects relating to him or her which is based 
solely on automated processing and which produces legal effects concerning him 
or her or similarly significantly affects him or her, such as automatic refusal of an 
online credit application or e-recruiting practices without any human intervention. Such pro-
cessing includes ‘profiling’ that consists of any form of automated processing of personal 

data evaluating the personal aspects relating to a natural person, in particular to analyse or 
predict aspects concerning the data subject's performance at work, economic situation, 
health, personal preferences or interests, reliability or behaviour, location or movements, 
where it produces legal effects concerning him or her or similarly significantly affects him or 
her. However, decision-making based on such processing, including profiling, 

should be allowed where expressly authorised by Union or Member State law to 

which the controller is subject, including for fraud and tax-evasion monitoring and 
prevention purposes conducted in accordance with the regulations, standards and recom-
mendations of Union institutions or national oversight bodies and to ensure the security and 
reliability of a service provided by the controller, or necessary for the entering or perfor-
mance of a contract between the data subject and a controller, or when the data subject has 
given his or her explicit consent. In any case, such processing should be subject to suitable 
safeguards, which should include specific information to the data subject and the right to 

obtain human intervention, to express his or her point of view, to obtain an explanation of 
the decision reached after such assessment and to challenge the decision. Such measure 
should not concern a child. 

In order to ensure fair and transparent processing in respect of the data subject, taking into 
account the specific circumstances and context in which the personal data are processed, 
the controller should use appropriate mathematical or statistical procedures for the profiling, 
implement technical and organisational measures appropriate to ensure, in particular, that 

factors which result in inaccuracies in personal data are corrected and the risk of 
errors is minimised, secure personal data in a manner that takes account of the potential 
risks involved for the interests and rights of the data subject and that prevents, inter alia, 
discriminatory effects on natural persons on the basis of racial or ethnic origin, po-
litical opinion, religion or beliefs, trade union membership, genetic or health status or sexual 

which produces legal effects 
concerning him or her or simi-

larly affects him or her. Certain 
derogations apply (Article 22). 
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orientation, or that result in measures having such an effect. Automated decision-making 
and profiling based on special categories of personal data should be allowed only 

under specific conditions.’ 

Recital 75 

‘The risk to the rights and freedoms of natural persons, of varying likelihood and severity, 
may result from personal data processing which could lead to physical, material or non-ma-
terial damage, in particular: where the processing may give rise to discrimination, 
identity theft or fraud, financial loss, damage to the reputation, loss of confidentiality of per-
sonal data protected by professional secrecy, unauthorised reversal of pseudonymisation, or 

any other significant economic or social disadvantage; where data subjects might be de-
prived of their rights and freedoms or prevented from exercising control over their personal 
data; where personal data are processed which reveal racial or ethnic origin, politi-
cal opinions, religion or philosophical beliefs, trade union membership, and the processing of 
genetic data, data concerning health or data concerning sex life or criminal convictions and 

offences or related security measures; where personal aspects are evaluated, in particular 

analysing or predicting aspects concerning performance at work, economic situation, health, 
personal preferences or interests, reliability or behaviour, location or movements, in order 
to create or use personal profiles; where personal data of vulnerable natural persons, in 
particular of children, are processed; or where processing involves a large amount of per-
sonal data and affects a large number of data subjects.’ 

Article 4 – Definitions 

‘(4) ‘profiling’ means any form of automated processing of personal data consisting of the 

use of personal data to evaluate certain personal aspects relating to a natural person, in 
particular to analyse or predict aspects concerning that natural person's performance at 

work, economic situation, health, personal preferences, interests, reliability, behaviour, lo-
cation or movements;’ 

Article 9 – Processing of special categories of personal data 

‘1. Processing of personal data revealing racial or ethnic origin, political opinions, re-
ligious or philosophical beliefs, or trade union membership, and the processing of genetic 

data, biometric data for the purpose of uniquely identifying a natural person, data concern-
ing health or data concerning a natural person's sex life or sexual orientation shall be pro-
hibited. 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

345 

 

I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

2. Paragraph 1 shall not apply if one of the following applies: 

(a) the data subject has given explicit consent to the processing of those personal data for 

one or more specified purposes, except where Union or Member State law provide that the 
prohibition referred to in paragraph 1 may not be lifted by the data subject; 

(b)  processing is necessary for the purposes of carrying out the obligations and exercising 
specific rights of the controller or of the data subject in the field of employment and social 
security and social protection law in so far as it is authorised by Union or Member State law 
or a collective agreement pursuant to Member State law providing for appropriate safe-
guards for the fundamental rights and the interests of the data subject; 

(c) processing is necessary to protect the vital interests of the data subject or of another 
natural person where the data subject is physically or legally incapable of giving consent; 

(d) processing is carried out in the course of its legitimate activities with appropriate safe-
guards by a foundation, association or any other not-for-profit body with a political, philo-

sophical, religious or trade union aim and on condition that the processing relates solely to 
the members or to former members of the body or to persons who have regular contact 

with it in connection with its purposes and that the personal data are not disclosed outside 
that body without the consent of the data subjects; 

(e) processing relates to personal data which are manifestly made public by the data sub-
ject; 

(f) processing is necessary for the establishment, exercise or defence of legal claims or 
whenever courts are acting in their judicial capacity; 

(g) processing is necessary for reasons of substantial public interest, on the basis of Union 

or Member State law which shall be proportionate to the aim pursued, respect the essence 
of the right to data protection and provide for suitable and specific measures to safeguard 
the fundamental rights and the interests of the data subject; 

(h) processing is necessary for the purposes of preventive or occupational medicine, for the 
assessment of the working capacity of the employee, medical diagnosis, the provision of 
health or social care or treatment or the management of health or social care systems and 
services on the basis of Union or Member State law or pursuant to contract with a health 

professional and subject to the conditions and safeguards referred to in paragraph 3; 

(i) processing is necessary for reasons of public interest in the area of public health, such as 
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protecting against serious cross-border threats to health or ensuring high standards of qual-
ity and safety of health care and of medicinal products or medical devices, on the basis of 

Union or Member State law which provides for suitable and specific measures to safeguard 
the rights and freedoms of the data subject, in particular professional secrecy; 

(j) processing is necessary for archiving purposes in the public interest, scientific or histori-

cal research purposes or statistical purposes in accordance with Article 89(1) based on Un-
ion or Member State law which shall be proportionate to the aim pursued, respect the es-
sence of the right to data protection and provide for suitable and specific measures to safe-
guard the fundamental rights and the interests of the data subject. 

3. Personal data referred to in paragraph 1 may be processed for the purposes referred to in 
point (h) of paragraph 2 when those data are processed by or under the responsibility of a 
professional subject to the obligation of professional secrecy under Union or Member State 
law or rules established by national competent bodies or by another person also subject to 
an obligation of secrecy under Union or Member State law or rules established by national 

competent bodies. 

4. Member States may maintain or introduce further conditions, including limitations, with 
regard to the processing of genetic data, biometric data or data concerning health.’ 

Article 22 – Automated individual decision-making, including profiling 

‘1. The data subject shall have the right not to be subject to a decision based solely on 
automated processing, including profiling, which produces legal effects concerning him or 
her or similarly significantly affects him or her. 

2.   Paragraph 1 shall not apply if the decision: 

(a) is necessary for entering into, or performance of, a contract between the data subject 
and a data controller; 

(b) is authorised by Union or Member State law to which the controller is subject and which 
also lays down suitable measures to safeguard the data subject's rights and freedoms and 
legitimate interests; or 

(c) is based on the data subject's explicit consent. 

3.   In the cases referred to in points (a) and (c) of paragraph 2, the data controller shall 
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implement suitable measures to safeguard the data subject's rights and freedoms and legiti-
mate interests, at least the right to obtain human intervention on the part of the controller, 

to express his or her point of view and to contest the decision. 

4.   Decisions referred to in paragraph 2 shall not be based on special categories of 
personal data referred to in Article 9(1), unless point (a) or (g) of Article 9(2) ap-

plies and suitable measures to safeguard the data subject's rights and freedoms 
and legitimate interests are in place.’ 

26 Regulation (EU) 
2018/1725 of the Eu-
ropean Parliament and 
of the Council of 23 
October 2018 on the 

protection of natural 
persons with regard to 

the processing of per-
sonal data by the Un-
ion institutions, bod-
ies, offices and agen-
cies and on the free 

movement of such 
data: https://eur-
lex.europa.eu/legal-
con-
tent/EN/TXT/?qid=155
2577087456&uri=CEL

EX:32018R1725  

 

Recital 29 

‘Personal data which are, by their nature, particularly sensitive in relation to funda-
mental rights and freedoms merit specific protection, as the context of their processing 
could create significant risks to the fundamental rights and freedoms. Such personal data 
should not be processed unless the specific conditions set out in this Regulation are met. 

Those personal data should include personal data revealing racial or ethnic origin, 
whereby the use of the term ‘racial origin’ in this Regulation does not imply an acceptance 

by the Union of theories which attempt to determine the existence of separate human races. 
The processing of photographs should not systematically be considered to be processing of 
special categories of personal data as they are covered by the definition of biometric data 
only when processed through a specific technical means allowing the unique identification or 
authentication of a natural person. In addition to the specific requirements for processing of 

sensitive data, the general principles and other rules of this Regulation should apply, in par-
ticular as regards the conditions for lawful processing. Derogations from the general prohibi-
tion for processing such special categories of personal data should be explicitly provided, in-
ter alia, where the data subject gives his or her explicit consent or in respect of specific 
needs, in particular where the processing is carried out in the course of legitimate activities 

by certain associations or foundations the purpose of which is to permit the exercise of fun-

damental freedoms.’ 

Recital 43 

‘The data subject should have the right not to be subject to a decision, which may in-
clude a measure, evaluating personal aspects relating to him or her which is based 
solely on automated processing and which produces legal effects concerning him 
or her or similarly significantly affects him or her, such as e-recruiting practices with-
out any human intervention. Such processing includes ‘profiling’ that consists of any form 

Potentially all areas (with re-
spect to profiling and auto-
mated decision-making; ap-
plies to EU institutions, agen-
cies and bodies) 

Lays down rules relating to the 
protection of natural persons 

with regard to the processing of 
personal data by the EU institu-
tions and bodies and rules re-
lating to the free movement of 
personal data between them or 

to recipients established in the 
EU.  

Personal data revealing racial 
or ethnic origin qualify as sen-
sitive data. 

Specific prohibition on pro-

cessing of personal data reveal-
ing racial or ethnic origin unless 
specific derogations apply (Arti-
cle 10). 

Specific right for data subjects 
not to be subject to a decision 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1552577087456&uri=CELEX:32018R1725
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of automated processing of personal data evaluating the personal aspects relating to a natu-
ral person, in particular to analyse or predict aspects concerning the data subject’s perfor-

mance at work, economic situation, health, personal preferences or interests, reliability or 
behaviour, location or movements, where it produces legal effects concerning him or her or 
similarly significantly affects him or her. 

However, decision-making based on such processing, including profiling, should be allowed 
where expressly authorised by Union law. In any case, such processing should be subject to 
suitable safeguards, which should include specific information to the data subject and the 
right to obtain human intervention, to express his or her point of view, to obtain an explana-

tion of the decision reached after such assessment and to challenge the decision. Such 
measure should not concern a child. In order to ensure fair and transparent processing in 
respect of the data subject, taking into account the specific circumstances and context in 
which the personal data are processed, the controller should use appropriate mathematical 
or statistical procedures for the profiling, implement technical and organisational measures 
appropriate to ensure, in particular, that factors which result in inaccuracies in personal data 

are corrected and the risk of errors is minimised, secure personal data in a manner that 
takes account of the potential risks involved for the interests and rights of the data subject 
and prevent, inter alia, discriminatory effects on natural persons on the basis of ra-
cial or ethnic origin, political opinion, religion or beliefs, trade union membership, genetic 
or health status or sexual orientation, or processing that results in measures having such an 
effect. Automated decision-making and profiling based on special categories of personal 
data should be allowed only under specific conditions.’ 

Recital 46 

‘The risk to the rights and freedoms of natural persons, of varying likelihood and severity, 

may result from personal data processing which could lead to physical, material or non-ma-
terial damage, in particular: where the processing may give rise to discrimination, 
identity theft or fraud, financial loss, damage to the reputation, loss of confidentiality of per-
sonal data protected by professional secrecy, unauthorised reversal of pseudonymisation, or 
any other significant economic or social disadvantage; where data subjects might be de-

prived of their rights and freedoms or prevented from exercising control over their personal 
data; where personal data are processed which reveal racial or ethnic origin, politi-
cal opinions, religion or philosophical beliefs, trade union membership, and the processing of 
genetic data, data concerning health or data concerning sex life or criminal convictions and 
offences or related security measures; where personal aspects are evaluated, in particular 

based solely on automated pro-
cessing, including profiling, 

which produces legal effects 
concerning him or her or simi-
larly affects him or her. Certain 

derogations apply (Article 24). 

Processing of operational per-
sonal data revealing racial or 
ethnic origin, allowed only 

where strictly necessary for op-
erational purposes, within the 
mandate of the Union body, of-
fice or agency concerned and 
subject to appropriate safe-
guards for the rights and free-

doms of the data subject. Dis-
crimination against natural per-
sons on the basis of such per-
sonal data is expressly prohib-
ited (Article 76). 

Specific prohibition on decisions 
based solely on automated pro-

cessing, including profiling, 
which produce adverse legal ef-
fects concerning data subjects 

or significantly affect them un-
less authorised by Union law to 
which the controller is subject 
and which provides appropriate 

safeguards for the rights and 
freedoms of the data subject, 
at least the right to obtain hu-
man intervention on the part of 
the controller (Article 77(1)). 
Such decisions must not be 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

349 

 

I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

analysing or predicting aspects concerning performance at work, economic situation, health, 
personal preferences or interests, reliability or behaviour, location or movements, in order 

to create or use personal profiles; where personal data of vulnerable natural persons, in 
particular of children, are processed; or where processing involves a large amount of per-
sonal data and affects a large number of data subjects.’ 

Article 3 – Definitions 

‘(2) ‘operational personal data’ means all personal data processed by Union bodies, of-
fices or agencies when carrying out activities which fall within the scope of Chapter 4 or 
Chapter 5 of Title V of Part Three TFEU to meet the objectives and tasks laid down in the le-

gal acts establishing those bodies, offices or agencies; 

[…] 

‘(5) ‘profiling’ means any form of automated processing of personal data consisting of the 
use of personal data to evaluate certain personal aspects relating to a natural person, in 

particular to analyse or predict aspects concerning that natural person’s performance at 
work, economic situation, health, personal preferences, interests, reliability, behaviour, lo-

cation or movements;’ 

Article 10 – Processing of special categories of personal data 

‘1. Processing of personal data revealing racial or ethnic origin, political opinions, re-
ligious or philosophical beliefs, or trade union membership, and the processing of genetic 
data, biometric data for the purpose of uniquely identifying a natural person, data concern-
ing health or data concerning a natural person’s sex life or sexual orientation shall be pro-
hibited. 

2. Paragraph 1 shall not apply if one of the following applies:  

(a) the data subject has given explicit consent to the processing of those personal data for 
one or more specified purposes, except where Union law provides that the prohibition re-
ferred to in paragraph 1 may not be lifted by the data subject; 

(b) the processing is necessary for the purposes of carrying out the obligations and exercis-
ing specific rights of the controller or of the data subject in the field of employment and so-
cial security and social protection law insofar as it is authorised by Union law providing for 

appropriate safeguards for the fundamental rights and the interests of the data subject; 

based on the special categories 
of personal data referred to in 

Article 76 (including personal 
data revealing racial or ethnic 
origin) unless suitable 

measures to safeguard the data 
subject’s rights, freedoms and 
legitimate interests are in place 
(Article 77(2)).  

Specific prohibition of profiling 
that results in discrimination 
against natural persons on the 
basis of special categories of 
personal data referred to in Ar-
ticle 76 (including data reveal-

ing racial or ethnic origin) in 
accordance with Union law (Ar-
ticle 77(3)). 
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(c) the processing is necessary to protect the vital interests of the data subject or of another 
person where the data subject is physically or legally incapable of giving consent; 

(d) the processing is carried out in the course of its legitimate activities with appropriate 
safeguards by a non-profit-seeking body which constitutes an entity integrated in a Union 
institution or body and with a political, philosophical, religious or trade union aim and on 

condition that the processing relates solely to the members or to former members of this 
body or to persons who have regular contact with it in connection with its purposes and that 
the data are not disclosed outside that body without the consent of the data subjects; 

(e) the processing relates to personal data which are manifestly made public by the data 

subject; 

(f) the processing is necessary for the establishment, exercise or defence of legal claims or 
whenever the Court of Justice is acting in its judicial capacity; 

(g) the processing is necessary for reasons of substantial public interest, on the basis of Un-

ion law which shall be proportionate to the aim pursued, respect the essence of the right to 
data protection and provide for suitable and specific measures to safeguard the fundamental 

rights and the interests of the data subject; 

(h) the processing is necessary for the purposes of preventive or occupational medicine, for 
the assessment of the working capacity of the employee, medical diagnosis, the provision of 
health or social care or treatment or the management of health or social care systems and 
services on the basis of Union law or pursuant to contract with a health professional and 
subject to the conditions and safeguards referred to in paragraph 3; 

(i) the processing is necessary for reasons of public interest in the area of public health, 

such as protecting against serious cross-border threats to health or ensuring high standards 

of quality and safety of healthcare and of medicinal products or medical devices, on the ba-
sis of Union law which provides for suitable and specific measures to safeguard the rights 
and freedoms of the data subject, in particular professional secrecy; or 

(j) the processing is necessary for archiving purposes in the public interest, scientific or his-
torical research purposes or statistical purposes based on Union law which shall be propor-
tionate to the aim pursued, respect the essence of the right to data protection and provide 

for suitable and specific measures to safeguard the fundamental rights and the interests of 
the data subject. 
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3. Personal data referred to in paragraph 1 may be processed for the purposes referred to in 
point (h) of paragraph 2 when those data are processed by, or under the responsibility of, a 

professional subject to the obligation of professional secrecy under Union or Member State 
law or rules established by national competent bodies, or by another person also subject to 
an obligation of secrecy under Union or Member State law or rules established by national 

competent bodies.’ 

Article 24 – Automated decision-making, including profiling 

‘1.   The data subject shall have the right not to be subject to a decision based solely 
on automated processing, including profiling, which produces legal effects concerning 

him or her or similarly significantly affects him or her. 

2.   Paragraph 1 shall not apply if the decision: 

(a) is necessary for entering into, or performance of, a contract between the data subject 
and the controller; 

(b) is authorised by Union law, which also lays down suitable measures to safeguard the 
data subject’s rights and freedoms and legitimate interests; or 

(c) is based on the data subject’s explicit consent. 

3. In the cases referred to in points (a) and (c) of paragraph 2, the controller shall imple-
ment suitable measures to safeguard the data subject’s rights and freedoms and legitimate 
interests, at least the right to obtain human intervention on the part of the controller, to ex-
press his or her point of view and to contest the decision. 

4. Decisions referred to in paragraph 2 of this Article shall not be based on special catego-
ries of personal data referred to in Article 10(1), unless point (a) or (g) of Article 10(2) ap-

plies and suitable measures to safeguard the data subject’s rights and freedoms and legiti-
mate interests are in place.’ 

Article 76 – Processing of special categories of operational personal data 

‘1. Processing of operational personal data revealing racial or ethnic origin, political 
opinions, religious or philosophical beliefs, or trade union membership, and the processing 
of genetic data, biometric data for the purpose of uniquely identifying a natural person, op-
erational personal data concerning health or concerning a natural person’s sex life or sexual 

orientation shall be allowed only where strictly necessary for operational purposes, 
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within the mandate of the Union body, office or agency concerned and subject to ap-
propriate safeguards for the rights and freedoms of the data subject. Discrimination against 

natural persons on the basis of such personal data shall be prohibited. 

2.   The data protection officer shall be informed without undue delay of recourse to this Ar-
ticle.’ 

Article 77 – Automated individual decision-making, including profiling 

‘1.   A decision based solely on automated processing, including profiling, which pro-
duces an adverse legal effect concerning the data subject or significantly affects him or her 
shall be prohibited unless authorised by Union law to which the controller is subject and 

which provides appropriate safeguards for the rights and freedoms of the data subject, at 
least the right to obtain human intervention on the part of the controller. 

2.   Decisions referred to in paragraph 1 of this Article shall not be based on the 
special categories of personal data referred to in Article 76 unless suitable 

measures to safeguard the data subject’s rights, freedoms and legitimate interests 
are in place. 

3.   Profiling that results in discrimination against natural persons on the basis of 
special categories of personal data referred to in Article 76 shall be prohibited, in 
accordance with Union law.’ 

27 Proposal for a Regula-

tion laying down har-
monised rules on arti-
ficial intelligence (Arti-
ficial Intelligence Act), 

and amending certain 
Union legislative acts, 

COM(2021) 206 final: 
https://eur-lex.eu-
ropa.eu/legal-con-
tent/EN/TXT/HTML/?ur
i=CELEX:52021PC020
6&from=EN  

Recital 13 

‘In order to ensure a consistent and high level of protection of public interests as regards 
health, safety and fundamental rights, common normative standards for all high-risk 
AI systems should be established. Those standards should be consistent with the Charter 

of fundamental rights of the European Union (the Charter) and should be non-discrimina-
tory and in line with the Union’s international trade commitments.’ 

Recital 15 

‘Aside from the many beneficial uses of artificial intelligence, that technology can also be 
misused and provide novel and powerful tools for manipulative, exploitative and social con-
trol practices. Such practices are particularly harmful and should be prohibited be-
cause they contradict Union values of respect for human dignity, freedom, equality, de-
mocracy and the rule of law and Union fundamental rights, including the right to non-

Potentially all areas (where 

high-risk AI systems are used; 
some areas are already cov-
ered by the RED)  

Areas where high risk AI sys-
tems are used and not (fully) 
covered by RED, include: exer-

cise of public authority by 
law enforcement or judicial 
authorities; migration, asy-
lum and border control 
management. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021PC0206&from=EN
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 discrimination, data protection and privacy and the rights of the child.’ 

Recital 17 

‘AI systems providing social scoring of natural persons for general purpose by public au-
thorities or on their behalf may lead to discriminatory outcomes and the exclusion of 

certain groups. They may violate the right to dignity and non-discrimination and the 
values of equality and justice. Such AI systems evaluate or classify the trustworthiness of 
natural persons based on their social behaviour in multiple contexts or known or predicted 
personal or personality characteristics. The social score obtained from such AI systems may 
lead to the detrimental or unfavourable treatment of natural persons or whole groups 

thereof in social contexts, which are unrelated to the context in which the data was origi-
nally generated or collected or to a detrimental treatment that is disproportionate or unjusti-
fied to the gravity of their social behaviour. Such AI systems should be therefore prohibited.’ 

Recital 28 

‘AI systems could produce adverse outcomes to health and safety of persons, in particular 
when such systems operate as components of products. Consistently with the objectives of 

Union harmonisation legislation to facilitate the free movement of products in the internal 
market and to ensure that only safe and otherwise compliant products find their way into 
the market, it is important that the safety risks that may be generated by a product as a 
whole due to its digital components, including AI systems, are duly prevented and miti-
gated. For instance, increasingly autonomous robots, whether in the context of manufactur-
ing or personal assistance and care should be able to safely operate and performs their 
functions in complex environments. Similarly, in the health sector where the stakes for life 

and health are particularly high, increasingly sophisticated diagnostics systems and systems 
supporting human decisions should be reliable and accurate. The extent of the adverse 

impact caused by the AI system on the fundamental rights protected by the Char-
ter is of particular relevance when classifying an AI system as high-risk. Those 
rights include the right to human dignity, respect for private and family life, protection of 
personal data, freedom of expression and information, freedom of assembly and of associa-
tion, and non-discrimination, consumer protection, workers’ rights, rights of persons with 

disabilities, right to an effective remedy and to a fair trial, right of defence and the pre-
sumption of innocence, right to good administration. In addition to those rights, it is im-
portant to highlight that children have specific rights as enshrined in Article 24 of the EU 
Charter and in the United Nations Convention on the Rights of the Child (further elaborated 
in the UNCRC General Comment No. 25 as regards the digital environment), both of which 

Includes obligations for testing, 
risk management, documenta-

tion and human oversight 
throughout the AI systems’ 
lifecycle; proposes to subject 

high-risk AI systems to strict 
obligations. Those include AI 
technology used in: education, 
employment and vocational 

training, essential services, law 
enforcement, migration, asy-
lum and border control man-
agement, administration of jus-
tice and democratic processes. 
The imposed obligations, once 

adopted, will contribute to min-

imizing the risk of algorithmic 
discrimination and protecting 
the right not to be discrimi-
nated against in accordance 
with EU law. 

The included obligations are 

also relevant for Task 2 on pro-
tection mechanisms. 
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require consideration of the children’s vulnerabilities and provision of such protection and 
care as necessary for their well-being. The fundamental right to a high level of environmen-

tal protection enshrined in the Charter and implemented in Union policies should also be 
considered when assessing the severity of the harm that an AI system can cause, including 
in relation to the health and safety of persons.’ 

Recital 33 

‘Technical inaccuracies of AI systems intended for the remote biometric identifica-
tion of natural persons can lead to biased results and entail discriminatory effects. 
This is particularly relevant when it comes to age, ethnicity, sex or disabilities. There-

fore, ‘real-time’ and ‘post’ remote biometric identification systems should be classified as 
high-risk. In view of the risks that they pose, both types of remote biometric identification 
systems should be subject to specific requirements on logging capabilities and human over-
sight.’  

Recital 35 

‘AI systems used in education or vocational training, notably for determining access or as-

signing persons to educational and vocational training institutions or to evaluate persons on 
tests as part of or as a precondition for their education should be considered high-risk, since 
they may determine the educational and professional course of a person’s life and therefore 
affect their ability to secure their livelihood. When improperly designed and used, such 
systems may violate the right to education and training as well as the right not to 
be discriminated against and perpetuate historical patterns of discrimination.’ 

Recital 36 

‘AI systems used in employment, workers management and access to self-employment, no-

tably for the recruitment and selection of persons, for making decisions on promotion and 
termination and for task allocation, monitoring or evaluation of persons in work-related con-
tractual relationships, should also be classified as high-risk, since those systems may appre-
ciably impact future career prospects and livelihoods of these persons. Relevant work-re-
lated contractual relationships should involve employees and persons providing services 
through platforms as referred to in the Commission Work Programme 2021. Such persons 

should in principle not be considered users within the meaning of this Regulation. Through-
out the recruitment process and in the evaluation, promotion, or retention of persons in 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

355 

 

I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

work-related contractual relationships, such systems may perpetuate historical pat-
terns of discrimination, for example against women, certain age groups, persons with 

disabilities, or persons of certain racial or ethnic origins or sexual orientation. AI sys-
tems used to monitor the performance and behaviour of these persons may also impact 
their rights to data protection and privacy.’ 

Recital 37 

‘Another area in which the use of AI systems deserves special consideration is the access to 
and enjoyment of certain essential private and public services and benefits necessary 
for people to fully participate in society or to improve one’s standard of living. In particular, 

AI systems used to evaluate the credit score or creditworthiness of natural persons should 
be classified as high-risk AI systems, since they determine those persons’ access to financial 
resources or essential services such as housing, electricity, and telecommunication services. 
AI systems used for this purpose may lead to discrimination of persons or groups 
and perpetuate historical patterns of discrimination, for example based on racial 

or ethnic origins, disabilities, age, sexual orientation, or create new forms of discrimina-

tory impacts. Considering the very limited scale of the impact and the available alternatives 
on the market, it is appropriate to exempt AI systems for the purpose of creditworthiness 
assessment and credit scoring when put into service by small-scale providers for their own 
use. Natural persons applying for or receiving public assistance benefits and services from 
public authorities are typically dependent on those benefits and services and in a vulnerable 
position in relation to the responsible authorities. If AI systems are used for determining 
whether such benefits and services should be denied, reduced, revoked or reclaimed by au-

thorities, they may have a significant impact on persons’ livelihood and may infringe their 
fundamental rights, such as the right to social protection, non-discrimination, human dignity 
or an effective remedy. Those systems should therefore be classified as high-risk. Nonethe-

less, this Regulation should not hamper the development and use of innovative ap-
proaches in the public administration, which would stand to benefit from a wider 
use of compliant and safe AI systems, provided that those systems do not entail a 
high risk to legal and natural persons. Finally, AI systems used to dispatch or establish 

priority in the dispatching of emergency first response services should also be classified as 
high-risk since they make decisions in very critical situations for the life and health of per-
sons and their property.’ 

Recital 38 

‘Actions by law enforcement authorities involving certain uses of AI systems are 
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characterised by a significant degree of power imbalance and may lead to surveil-
lance, arrest or deprivation of a natural person’s liberty as well as other adverse 

impacts on fundamental rights guaranteed in the Charter. In particular, if the AI sys-
tem is not trained with high quality data, does not meet adequate requirements in 
terms of its accuracy or robustness, or is not properly designed and tested before 

being put on the market or otherwise put into service, it may single out people in a 
discriminatory or otherwise incorrect or unjust manner. Furthermore, the exercise of 
important procedural fundamental rights, such as the right to an effective remedy and to a 
fair trial as well as the right of defence and the presumption of innocence, could be ham-

pered, in particular, where such AI systems are not sufficiently transparent, explainable and 
documented. It is therefore appropriate to classify as high-risk a number of AI sys-
tems intended to be used in the law enforcement context where accuracy, reliabil-
ity and transparency is particularly important to avoid adverse impacts, retain 
public trust and ensure accountability and effective redress. In view of the nature of 
the activities in question and the risks relating thereto, those high-risk AI systems should 

include in particular AI systems intended to be used by law enforcement authorities for indi-

vidual risk assessments, polygraphs and similar tools or to detect the emotional state of 
natural person, to detect ‘deep fakes’, for the evaluation of the reliability of evidence in 
criminal proceedings, for predicting the occurrence or reoccurrence of an actual or potential 
criminal offence based on profiling of natural persons, or assessing personality traits and 
characteristics or past criminal behaviour of natural persons or groups, for profiling in the 
course of detection, investigation or prosecution of criminal offences, as well as for crime 

analytics regarding natural persons. AI systems specifically intended to be used for 
administrative proceedings by tax and customs authorities should not be consid-
ered high-risk AI systems used by law enforcement authorities for the purposes of 
prevention, detection, investigation and prosecution of criminal offences.’  

Recital 39 

‘AI systems used in migration, asylum and border control management affect people 
who are often in particularly vulnerable position and who are dependent on the outcome of 

the actions of the competent public authorities. The accuracy, non-discriminatory na-
ture and transparency of the AI systems used in those contexts are therefore par-
ticularly important to guarantee the respect of the fundamental rights of the af-
fected persons, notably their rights to free movement, non-discrimination, protec-
tion of private life and personal data, international protection and good admin-
istration. It is therefore appropriate to classify as high-risk AI systems intended to be used 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

357 

 

I. EU legislative instru-
ment 

II. Relevant provisions III. Specificities of areas or 
relevance/ 

notes  

by the competent public authorities charged with tasks in the fields of migration, asylum 
and border control management as polygraphs and similar tools or to detect the emotional 

state of a natural person; for assessing certain risks posed by natural persons entering the 
territory of a Member State or applying for visa or asylum; for verifying the authenticity 
of the relevant documents of natural persons; for assisting competent public authorities for 

the examination of applications for asylum, visa and residence permits and associated com-
plaints with regard to the objective to establish the eligibility of the natural persons applying 
for a status. AI systems in the area of migration, asylum and border control management 
covered by this Regulation should comply with the relevant procedural requirements set by 

the Directive 2013/32/EU of the European Parliament and of the Council, the Regulation 
(EC) No 810/2009 of the European Parliament and of the Council and other relevant legisla-
tion.’ 

Recital 44 

‘High data quality is essential for the performance of many AI systems, especially when 

techniques involving the training of models are used, with a view to ensure that the 

high-risk AI system performs as intended and safely and it does not become the 
source of discrimination prohibited by Union law. High quality training, validation and 
testing data sets require the implementation of appropriate data governance and manage-
ment practices. Training, validation and testing data sets should be sufficiently relevant, 
representative and free of errors and complete in view of the intended purpose of the sys-
tem. They should also have the appropriate statistical properties, including as regards the 
persons or groups of persons on which the high-risk AI system is intended to be used. In 

particular, training, validation and testing data sets should take into account, to the extent 
required in the light of their intended purpose, the features, characteristics or elements that 
are particular to the specific geographical, behavioural or functional setting or context within 

which the AI system is intended to be used. In order to protect the right of others from 
the discrimination that might result from the bias in AI systems, the providers 
should be able to process also special categories of personal data, as a matter of 
substantial public interest, in order to ensure the bias monitoring, detection and 

correction in relation to high-risk AI systems.’ 

Recital 45 

‘For the development of high-risk AI systems, certain actors, such as providers, notified 
bodies and other relevant entities, such as digital innovation hubs, testing experimentation 
facilities and researchers, should be able to access and use high quality datasets within their 
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respective fields of activities which are related to this Regulation. European common data 
spaces established by the Commission and the facilitation of data sharing between busi-

nesses and with government in the public interest will be instrumental to provide trustful, 
accountable and non-discriminatory access to high quality data for the training, valida-
tion and testing of AI systems. For example, in health, the European health data space will 

facilitate non-discriminatory access to health data and the training of artificial intelligence 
algorithms on those datasets, in a privacy-preserving, secure, timely, transparent and trust-
worthy manner, and with an appropriate institutional governance. Relevant competent au-
thorities, including sectoral ones, providing or supporting the access to data may also sup-

port the provision of high-quality data for the training, validation and testing of AI systems.’ 

Recital 47 

‘To address the opacity that may make certain AI systems incomprehensible to or too com-
plex for natural persons, a certain degree of transparency should be required for high-risk 
AI systems. Users should be able to interpret the system output and use it appropriately. 

High-risk AI systems should therefore be accompanied by relevant documentation 

and instructions of use and include concise and clear information, including in re-
lation to possible risks to fundamental rights and discrimination, where appropriate.’ 

Article 3 – Definitions 

‘(35) ‘biometric categorisation system’ means an AI system for the purpose of assigning 
natural persons to specific categories, such as sex, age, hair colour, eye colour, tattoos, 
ethnic origin or sexual or political orientation, on the basis of their biometric data;’ 

Article 6 – Classification rules for high-risk AI systems  

‘1. Irrespective of whether an AI system is placed on the market or put into service inde-

pendently from the products referred to in points (a) and (b), that AI system shall be con-
sidered high-risk where both of the following conditions are fulfilled: 

(a) the AI system is intended to be used as a safety component of a product, or is itself a 
product, covered by the Union harmonisation legislation listed in Annex II; 

(b) the product whose safety component is the AI system, or the AI system itself as a prod-
uct, is required to undergo a third-party conformity assessment with a view to the placing 

on the market or putting into service of that product pursuant to the Union harmonisation 
legislation listed in Annex II. 
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2. In addition to the high-risk AI systems referred to in paragraph 1, AI systems 
referred to in Annex III shall also be considered high risk.’ 

Annex III – High-risk AI systems referred to in Article 6(2) 

‘High-risk AI systems pursuant to Article 6(2) are the AI systems listed in any of the 

following areas: 

1. Biometric identification and categorisation of natural persons: 

(a) AI systems intended to be used for the ‘real-time’ and ‘post’ remote biometric identifica-
tion of natural persons; 

2. Management and operation of critical infrastructure: 

(a) AI systems intended to be used as safety components in the management and operation 
of road traffic and the supply of water, gas, heating and electricity. 

3. Education and vocational training: 

(a) AI systems intended to be used for the purpose of determining access or assigning natu-
ral persons to educational and vocational training institutions;  

(b) AI systems intended to be used for the purpose of assessing students in educational and 

vocational training institutions and for assessing participants in tests commonly required for 
admission to educational institutions. 

4. Employment, workers management and access to self-employment: 

(a) AI systems intended to be used for recruitment or selection of natural persons, notably 
for advertising vacancies, screening or filtering applications, evaluating candidates in the 

course of interviews or tests;  

(b) AI intended to be used for making decisions on promotion and termination of work-re-

lated contractual relationships, for task allocation and for monitoring and evaluating perfor-
mance and behavior of persons in such relationships. 

5. Access to and enjoyment of essential private services and public services and benefits: 

(a) AI systems intended to be used by public authorities or on behalf of public authorities to 
evaluate the eligibility of natural persons for public assistance benefits and services, as well 
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as to grant, reduce, revoke, or reclaim such benefits and services; 

(b) AI systems intended to be used to evaluate the creditworthiness of natural persons or 

establish their credit score, with the exception of AI systems put into service by small scale 
providers for their own use; 

(c) AI systems intended to be used to dispatch, or to establish priority in the dispatching of 
emergency first response services, including by firefighters and medical aid. 

6. Law enforcement: 

(a) AI systems intended to be used by law enforcement authorities for making individual 
risk assessments of natural persons in order to assess the risk of a natural person for of-

fending or reoffending or the risk for potential victims of criminal offences; 

(b) AI systems intended to be used by law enforcement authorities as polygraphs and simi-
lar tools or to detect the emotional state of a natural person; 

(c) AI systems intended to be used by law enforcement authorities to detect deep fakes as 
referred to in article 52(3); 

(d) AI systems intended to be used by law enforcement authorities for evaluation of the reli-

ability of evidence in the course of investigation or prosecution of criminal offences; 

(e) AI systems intended to be used by law enforcement authorities for predicting the occur-
rence or reoccurrence of an actual or potential criminal offence based on profiling of natural 
persons as referred to in Article 3(4) of Directive (EU) 2016/680 or assessing personality 
traits and characteristics or past criminal behaviour of natural persons or groups; 

(f) AI systems intended to be used by law enforcement authorities for profiling of natural 

persons as referred to in Article 3(4) of Directive (EU) 2016/680 in the course of detection, 

investigation or prosecution of criminal offences; 

(g) AI systems intended to be used for crime analytics regarding natural persons, allowing 
law enforcement authorities to search complex related and unrelated large data sets availa-
ble in different data sources or in different data formats in order to identify unknown pat-
terns or discover hidden relationships in the data. 

7. Migration, asylum and border control management: 
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(a) AI systems intended to be used by competent public authorities as polygraphs and simi-
lar tools or to detect the emotional state of a natural person; 

(b) AI systems intended to be used by competent public authorities to assess a risk, includ-
ing a security risk, a risk of irregular immigration, or a health risk, posed by a natural per-
son who intends to enter or has entered into the territory of a Member State;  

(c) AI systems intended to be used by competent public authorities for the verification of 
the authenticity of travel documents and supporting documentation of natural persons and 
detect non-authentic documents by checking their security features; 

(d) AI systems intended to assist competent public authorities for the examination of appli-

cations for asylum, visa and residence permits and associated complaints with regard to the 
eligibility of the natural persons applying for a status. 

8. Administration of justice and democratic processes: 

(a)AI systems intended to assist a judicial authority in researching and interpreting facts 

and the law and in applying the law to a concrete set of facts.’ 

Annex IV – Technical Documentation referred to in Article 11(1) 

‘The technical documentation referred to in Article 11(1) [the technical documentation of a 
high risk AI-systems must be drawn up before that system is placed on the market or put 
into service and must be kept up-to-date] shall contain at least the following information, as 
applicable to the relevant AI system: 

[…] 

2. A detailed description of the elements of the AI system and of the process for its develop-

ment, including: 

[…] 

(g) the validation and testing procedures used, including information about the validation 
and testing data used and their main characteristics; metrics used to measure accuracy, ro-
bustness, cybersecurity and compliance with other relevant requirements set out in Title III, 
Chapter 2 as well as potentially discriminatory impacts; test logs and all test reports 
dated and signed by the responsible persons, including with regard to pre-determined 
changes as referred to under point (f). 
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3. Detailed information about the monitoring, functioning and control of the AI system, in 
particular with regard to: its capabilities and limitations in performance, including the de-

grees of accuracy for specific persons or groups of persons on which the system is 
intended to be used and the overall expected level of accuracy in relation to its in-
tended purpose; the foreseeable unintended outcomes and sources of risks to 

health and safety, fundamental rights and discrimination in view of the intended pur-
pose of the AI system; the human oversight measures needed in accordance with Article 14, 
including the technical measures put in place to facilitate the interpretation of the outputs of 
AI systems by the users; specifications on input data, as appropriate;’ 

29 Directive 2004/38/EC 
of the European Par-
liament and of the 

Council of 29 April 
2004 on the right of 
citizens of the Union 

and their family mem-
bers to move and re-
side freely within the 
territory of the Mem-

ber States: 
https://eur-lex.eu-
ropa.eu/legal-con-
tent/EN/TXT/?uri=cele
x%3A32004L0038 

 

Recital 20 

‘In accordance with the prohibition of discrimination on grounds of nationality, all Union citi-
zens and their family members residing in a Member State on the basis of this Directive 

should enjoy, in that Member State, equal treatment with nationals in areas covered by the 
Treaty, subject to such specific provisions as are expressly provided for in the Treaty and 

secondary law.’ 

Recital 31 

‘This Directive respects the fundamental rights and freedoms and observes the principles 
recognised in particular by the Charter of Fundamental Rights of the European Union. In ac-
cordance with the prohibition of discrimination contained in the Charter, Member States 

should implement this Directive without discrimination between the beneficiaries of 
this Directive on grounds such as sex, race, colour, ethnic or social origin, genetic 
characteristics, language, religion or beliefs, political or other opinion, membership of an 
ethnic minority, property, birth, disability, age or sexual orientation’. 

Article 24 – Equal treatment 

‘1.   Subject to such specific provisions as are expressly provided for in the Treaty and sec-

ondary law, all Union citizens residing on the basis of this Directive in the territory 
of the host Member State shall enjoy equal treatment with the nationals of that 
Member State within the scope of the Treaty. The benefit of this right shall be extended to 
family members who are not nationals of a Member State and who have the right of resi-
dence or permanent residence. 

2.   By way of derogation from paragraph 1, the host Member State shall not be obliged to 
confer entitlement to social assistance during the first three months of residence or, where 

Free movement and residence 
rights 

Recital 31 states that Member 

States should implement the 
Directive without discrimination 

between the beneficiaries on a 
number of grounds including 
race and ethnic or social origin. 

Prohibition of discrimination on 
grounds of nationality - specific 

requirement for equal treat-
ment with nationals of the host 
Member State (Article 24). 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0038
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appropriate, the longer period provided for in Article 14(4)(b), nor shall it be obliged, prior 
to acquisition of the right of permanent residence, to grant maintenance aid for studies, in-

cluding vocational training, consisting in student grants or student loans to persons other 
than workers, self-employed persons, persons who retain such status and members of their 
families.’ 

 



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

 
364 

Annex VIII - Summary table of gaps in protection mechanisms 

The Table below identifies any possible gaps in the protection mechanisms in the Racial Equality Directive, by comparing them with the possible 

protection mechanisms identified for this Study.   

Identification of possible gaps in the protection mechanisms offered by the Racial Equality Directive  

Protection mecha-

nisms to combat 
discrimination  

Source Protection 

mechanisms 
in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-

tion 

General mechanisms 

 Adoption of 

national ac-

tion plans  

 EU Anti-Racism Action Plan 

2020-2025 

 ECRI 5th report NL 

 Information provided by na-

tional experts in AT, DE and FI 

 N/A  Not men-

tioned in the 

Racial Equal-

ity Directive. 

However, 

the Commis-

sion has 

adopted 

guiding prin-

ciples in 

2021 for the 

national ac-

tion plans by 

Member 

States. 

Member 

States are 

invited to 

submit their 

own plans by 

2022. EC will 

 CLEAR GAP: adoption of national 

action plans not provided in RED.  

 However, policy measures 

adopted by EC to incentivise 

adoption of national action plans. 

As not a legally binding require-

ment, follow-up on implementa-

tion will provide a first overview of 

progress made.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

prepare a 

regular re-

port on im-

plementa-

tion (first re-

port due in 

2023).  

 Linking ac-

cess to public 

funds and 

participation 

in public ten-

ders to ob-

servance of 

equality 

standards 

 Information obtained from the 

Austrian Ministry of Justice via 

interview 

 ECCAR response to consulta-

tion 

 ECRI fifth report on Portugal 

 

 N/A  Not men-

tioned in the 

RED, how-

ever, this 

seems to be 

partly cov-

ered by 

other EU law 

instruments 

such as Di-

rective 

2014/24 on 

public pro-

curement 

and Di-

rective 

2014/25 on 

procurement 

by entities 

operating in 

the water, 

energy, 

transport 

 CLEAR GAP: conditioning access 

to public funds and participation 

to observance of equality stand-

ards is not provided in the RED.  

 The mentioned Directives contain 

non-discrimination provisions, 

however, only the equal and non-

discriminatory treatment of ten-

derers is provided for in those in-

struments. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

and postal 

services sec-

tors which 

include anti-

discrimina-

tion provi-

sions. 

 Use of bod-

ycams by the 

Police and re-

quirement to 

show identifi-

cation num-

ber  

 Information provided by na-

tional expert in FR 

 ECRI fifth report on France 

 Information obtained from a 

Belgian local administration 

 N/A   CLEAR GAP; no provision in the 

RED. 

 Putting in 

place a spe-

cific monitor-

ing for algo-

rithmic sys-

tems 

 2021 Algorithmic discrimina-

tion in Europe 

 ECRI study on artificial intelli-

gence and algorithmic decision 

-making 

 2022 EC Effectively enforcing 

the right to non-discrimination 

 Information provided by na-

tional expert in FI 

 N/A   CLEAR GAP: not provided for in 

the RED. 

Protection mechanisms/measures ensuring a comprehensive, intersectional approach 

 Adoption of 
broad EU leg-

 2022 EC Effectively enforcing the 
right to non-discrimination  

 N/A  The notion of 
intersectional 
discrimination 
has not been 

accepted by 

 CLEAR GAP: not provided for in the 
RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

islation cover-
ing different 
grounds 

 EC, Comparative analysis of non-
discrimination law in Europe, 2017 

 EC, A comparative analysis of 
non-discrimination law in Europe 
2020 

 EC, A comparative analysis of 
non-discrimination law in Europe 
2021 

 Information provided by national 
expert in FI 

 European Network of legal experts 
in gender equality and non-dis-

crimination – Spain (2020), New 
Government and new comprehen-
sive anti-discrimination Law, 
https://www.equal-
itylaw.eu/downloads/5065-spain-
new-government-and-new-com-

prehensive-anti-discrimination-
law-78-kb  

 Expanding the List of Protected 
Grounds within Anti-Discrimina-
tion Law in the EU, 2022 

 Poverty as Misrecognition: What 
Role for Anti-discrimination Law in 
Europe?, 2020 

the CJEU and 
may not be 
explicitly in-

cluded in EU 
legislation. 

 EU legislation 
is limited to 
the discrimi-
nation 

grounds listed 
in the Trea-
ties. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECCAR response to consultation 

 Multi-ground 
mandate na-

tional equality 
bodies (See 
below) 

    

Specific protection mechanisms/measures to effectively and adequately implement the broad protections under the RED   

Defense of rights 

 Alleviating the 
financial bur-
den of pro-
ceedings  

 2021 EC Report on the application 
of the RED 

 2021 EU Legal experts report ‘Be-
yond the RED’  

 ECRI report on 10 years of com-
bating racism in Europe 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI General Policy Recommen-
dation n°7 

 Euractiv, Handbook on the Racial 
Equality Directive  

 Information provided by national 
expert in BG, LU and RO 

 N/A  Alleviating the 
finiancial bur-
den of pro-
ceedings can 
take different 
forms such 
as; the reduc-
tion of court 

fees for dis-
crimination 
cases, the set 

up of funds 
providing vic-
tims of dis-

crimination 
with advance 
coverage of 
legal costs, 
the absence 
of court fee in 
discrimination 

 CLEAR GAP: alleviation of the finan-
cial burden is not provided for in the 
RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on Poland 

 Equinet, future of equality legisla-

tion in Europe 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 
Origin 

 EC, How to present a discrimina-
tion claim: Handbook on seeking 
remedies under the EU Non-dis-
crimination Directives 

 Information obtained from the 
Anti-discrimination bureau in Gro-

ningen via interview 

 Information obtained from the Hu-
man Rights Committee (Warsaw 
bar) via interview 

 Information obtained from a Slo-
venian legal expert via interview 

 Information obtained from the 
CERD via interview 

cases, the 
provision of 
free legal aid 

for victims of 
discrimina-
tion… 

 Reducing other 
barriers to ac-
cess to Justice 

 Information provided by national 
expert in  LU 

 Article 
7 

 Directives can 
only set gen-
eral objec-

tives. 

 POTENTIAL GAP: the RED provides 
that Member States shall ensure that 
judicial or administrative procedures 

are available to all persons for the 
enforcement of obligations under the 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 e.g. transla-
tion, emer-
gency proce-

dures, time 

limits for 
bringing cases 
of discrimina-
tion, media-
tion… 

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI General Policy Recommen-
dation n°7 

 Information obtained from a law-
yer in Bulgaria via interview 

 ECCAR response to consultation 

 Limited EU 
competence 
to act: proce-

dural auton-

omy of MSs 

Directive, however, there is no preci-
sions as to what this accessibility 
precisely entails.  

 Introduction of 
specific equal-

ity tribunals 
with a broad 
mandate 

 ECRI fifth report on Finland  Article 
7 

 According to 
the national 

procedural 
autonomy, 
the EU may 
have limited 
competence 
on this issue. 

 POTENTIAL GAP: The RED provides 
that Member States shall ensure that 

judicial or administrative procedures 
are available to all persons for the 
enforcement of obligations under the 
Directive, however, it does not es-
tablish equality tribunals nor deter-
mine the competences of such tribu-

nals. 

 Enabling on-
line reporting 

 2021 EC Report on the application 
of the RED 

 Information provided by national 
experts in NL and FR 

 Article 
7 

 Important to 
avoid parallel 

structures. 
Could be 

streamlined 
with the work 
by existing 
structures, 
such as 

 CLEAR GAP: the RED provides that 
Member States shall ensure that ju-

dicial or administrative procedures 
are available to all persons for the 

enforcement of obligations under the 
Directive, however, enabling online 
report is not specifically provided for 
in the RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

equality bod-
ies. 

 Improving ac-
cessibility of 
local authori-

ties 

 2021 EC Report on the application 
of the RED 

 ECRI General Policy Recommen-
dation n°2 

 ECRI fifth report on the Nether-
lands 

 Information obtained from the 

Antwerp Police via interview 

 ECCAR response to consultation 

 Article 
7 

  Not a gap in the strict sense but ra-
ther linked to the effectiveness of 
the implementation of the RED. 

 Having easily 
accessible dis-
pute settle-
ment bod-
ies/extrajudi-
cial proceed-

ings 

 2021 EC Report on the application 
of the RED 

 ECRI report on 10 years combat-
ting racism in Europe 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 N/A  The introduc-
tion of parallel 
structures to 
the compe-
tences of the 
equality bod-

ies is not rec-

ommended. 

 CLEAR GAP: the RED provides that 
Member States shall ensure that ju-
dicial or administrative procedures 
are available to all persons for the 
enforcement of obligations under the 
Directive, however, it does not pro-

vide for the introduction of extrajudi-

cial proceedings or procedures by al-
ternative dispute settlement bodies. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI General Policy Recommen-
dation n°7 

 ECRI General Policy Recommen-
dation n°2 

 Information provided by national 
experts in BE, CY, PT, RO  and SI  

 ECRI fifth report on Luxembourg 

 ECRI fourth report on Lithuania 

 Van Praet, S., Report on police se-
lectivity, 2020. (BE) 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 ENAR, Policing radicalized groups 

 Information obtained from Am-
nesty International Slovenia via 
interview 

 Information obtained from the Vi-
enna Forum for Democracy via in-
terview 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from a law-
yer from ICJ (Sweden) via inter-
view 

 Information obtained from a re-
search instate (Belgium) via inter-
view 

 Legal clinics  2021 EC Report on the application 
of the RED 

 OHCHR 2018-2021 action plan 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI fifth report on Portugal 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 
Origin 

 Article 
7 

 The introduc-
tion of parallel 
structures to 
the compe-
tences of the 

equality bod-
ies is not rec-
ommended. 

 CLEAR GAP: the RED provides that 
Member States shall ensure that ju-
dicial or administrative procedures 
are available to all persons for the 
enforcement of obligations under the 

Directive, however, it does not pro-
vide for the introduction of legal clin-
ics giving legal advice and assistance 
to potential victims. 

 Legal standing 

for organisa-
tions other 

than equality 
bodies 

 2021 EC Report on the application 

of the RED 

 2021 EU legal experts report ‘Be-
yond the RED’  

 ECRI report on 10 years of com-
bating racism in Europe 

 Article 

7 

 Criteria for 

access to be 
set out in ac-

cordance with 
national law  

 Requirement 
to have legiti-
mate interest 

 POTENTIAL GAP: The RED provides 

that Member States shall ensure that 
associations, organisations or other 

legal entities having a legitimate in-
terest in ensuring that the provisions 
of the RED are complied with may 
engage in any judicial and/or admin-
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI General Policy Recommen-
dation n°7 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 Information provided by national 
experts in DK, HU, IT, LU and RO  

 ECRI fifth report on Luxembourg 

 ECRI fifth report on Malta 

 ECRI fifth report on Poland 

 ECRI fifth report on Romania  

 ECRI fifth report on Croatia 

 Equinet, future of equality legisla-
tion in Europe 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 Euractiv, handbook on the Racial 
Equality Directive 

 Open Society Foundation, the Ra-
cial Equality Directive, a shadow 

report 

istrative procedure for the enforce-
ment of the obligations under the 
RED.  

 Although mechanisms of collective 
action, including actio popularis 
mechanisms, may be envisioned un-
der the RED in order to allow ‘de-
fence of rights’, they are not explic-
itly required 

 A narrow construction of “legitimate 
interest” would prevent ensuring ac-
cess to all organisations acting on 

behalf of complainants in the Mem-
ber States  

 Insufficient resources, independence 
and/or effectiveness of such organi-
sations may put barriers to effective 
client litigation and strategic litiga-
tion cases on behalf or in support of 

complainant. 

 Effective, independent and suffi-
ciently financed equality bodies could 
play a role in acting on behalf or in 
support of the complainant(s) and/or 
in strategic litigation 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from the Hu-
man Rights Committee (Warsaw 
bar) via interview 

 Information obtained from the 
CERD via interview 

 Information obtained from the 
Commission via interview 

 Information obtained from Open 
Society Justice Initiative via inter-
view 

 Information obtained from Street 
Lawyer Association (Hungary) via 

interview 

 Information obtained from the 
Irish Human Rights and Equality 
Commission via interview 

 ECCAR response to consultation 

 

 Free admissi-
bility of evi-
dence includ-
ing use of sta-

tistical data as 
evidence 

 2022 EC Effectively enforcing the 
right to non-discrimination 

 Article 
8 

 
 POTENTIAL GAP: the RED provides 

that the provision relating to the 
burden of proof does not prevent 
Member States from introducing 

rules of evidence which are more fa-
vourable to plaintiffs. However, 
nothing is explicitly stated regarding 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

which type of evidence shall be ac-
cepted before national courts in dis-
crimination cases. 

 Ensure safe 
spaces where 

people can re-
port discrimi-
nation 

 Information obtained from the for-
mer anti-muslim hatred coordina-

tor via interview  

 EC Anti-racism action plan 2020-
2025 

 N/A  The introduc-
tion of parallel 

structures to 
the compe-
tences of the 
equality bod-
ies is not rec-
ommended. 

 POTENTIAL GAP: the RED provides 
that Member States shall ensure that 

judicial or administrative procedures 
are available to all persons for the 
enforcement of obligations under the 
Directive. 

Sanctions 

 Compensation 
for material 
and immaterial 
damage 

 Information provided by national 
expert in LT  

 Article 
15 

 
 This is not a gap as the Case-law of 

the CJEU on effective judicial protec-
tion in equality law covers both ma-
terial and immaterial damage. 

 Introducing 
wide range of 

sanctions 

 e.g. refraining 
from action, 
publication of 
the wrongdo-
ing, with-
drawal of ben-

efits,desegre-
gation policies, 

 2021 EC Report on the application 
of the RED 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 Article 
15 

 Directives 
have to set 

general objec-
tives and can-
not be too de-
tailed. 

 POTENTIAL GAP: the RED provides 
that Member States shall lay down 

effective, proportionate and dissua-
sive sanctions for infringement of the 
Directive’s obligations. However, 
there is no further specification in 
the RED. 

 Equality bodies could play a role by 
ensuring that the outcomes of their 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

requirement of 
apology, crimi-
nal sanctions… 

 Open Society Foundation, the Ra-
cial Equality Directive, a shadow 
report 

 ECRI report on the Netherlands 

 Equinet, A perspective from the 
work of equality bodies 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 Information obtained from the 

French equality body via interview 

 Information obtained from the 
Luxembourg Ministry of Family Af-
fairs, Integration and the Greater 
Region via interview 

 Information obtained from the Hu-
man Rights Committee (Warsaw 

bar) via interview 

 Information obtained from Associ-
ation Novo Dia (Portugal) via in-
terview 

 ECCAR response to consultation 

decisions (in case they have deci-
sion-making powers) include preven-
tative and/or structural measures 

Equality bodies 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Broad man-
date to allow 

equality bodies 
to better 

tackle multiple 
discrimination 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI fifth report on Finland 

 ECRI fifth report on Italy 

 European Network of legal experts 
in gender equality and non-dis-
crimination (2018), Equality bod-
ies making a difference, p. 7,    

 Expanding the List of Protected 

Grounds within Anti-Discrimina-
tion Law in the EU, 2022 

 A comparative analysis of non-dis-
crimination law in Europe 2020 

 

 Article 
13 

 The 2018 
Commission 

recommenda-
tion on stand-

ards for 
equality bod-
ies recom-
mends Mem-
ber States to 
designate 
equality bod-

ies to cover 
discrimination 

on the 
grounds of re-
ligion, disabil-
ity, age or 

sexual orien-
tation. 

 An upcoming 
proposal on 
strengthening 

the position of 
equality bod-
ies is to be 
adopted this 

year. 

 POTENTIAL GAP: The RED provides 
that equal bodies shall be estab-

lished for the promotion of equal 
treatment of all persons without dis-

crimination on the grounds of racial 
or ethnic origin. The RED specifies 
that these bodies may form part of 
agencies in charge of the defence of 
human rights or the safeguard of in-
dividuals’ rights, however, there is 
no requirement for equality bodies to 

deal with multiple or intersectional 
discrimination.  

 Some Member States have extended 
the mandate of their national equal-
ity bodies to cover multiple discrimi-
nation cases. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Introduction of 
mediation pro-

cedures before 
equality bodies 

 2022 EC Effectively enforcing the 
right to non-discrimination 

 2021 EC Report on the application 
of the RED 

 EC, How to present a discrimina-
tion claim: Handbook on seeking 
remedies under the EU Non-dis-
crimination Directives 

 UN (2021-2022), Campaign on 
addressing racism and promoting 

dignity for all, 
https://www.un.org/ombuds-
man/special-initiatives/dialogues-
on-racism, last consulted 18 April 
2022. 

 

 Article 
13 

 Crite-
ria for 
access 
to be 

set out 
in ac-
cord-
ance 
with 
na-

tional 

law  

 Re-
quire-
ment 
to 
have 
legiti-
mate 

inter-
est 

 The 2018 
Commission 

recommenda-
tion on stand-

ards for 
equality bod-
ies recom-
mends Mem-
ber States to 
take into con-
sideration the 

fact that en-
gaging in ac-

tivities of me-
diation and 
conciliation is 
an aspect of 

providing in-
dependent as-
sistance to 
victims  

 An upcoming 

proposal on 
strengthening 
the position of 
equality bod-

ies is to be 
adopted this 
year. 

 POTENTIAL GAP: the RED provides 
that the competences of equality 

bodies include providing independent 
assistance to victims of discrimina-

tion in pursuing their complaints 
about discrimination. If interpreted 
broadly this could include playing a 
role as a mediator. 

 Although mechanisms for media-
tion/conciliation may be envisioned 
under the RED in order to allow ‘de-
fence of rights’, they are not explic-

itly required 

 Equality bodies could play a role by 
being enabled to receive individual 

and collective complaints, by con-
ducting mediation and/or concilia-
tion, by litigating collective actio 
popularis cases, … 

https://www.un.org/ombudsman/special-initiatives/dialogues-on-racism
https://www.un.org/ombudsman/special-initiatives/dialogues-on-racism
https://www.un.org/ombudsman/special-initiatives/dialogues-on-racism
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Providing locus 
standi for 

equality bodies 

 2021 EC Report on the application 
of the RED 

 2021 EU legal experts report ‘Be-
yond the RED’  

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI General Policy Recommen-
dation n°7 

 2022 EC Effectively enforcing the 

right to non-discrimination  

 Information provided by national 
experts in DK, HU, IT, LU and RO 

 ECRI fifth report on Luxembourg 

 ECRI fifth report on Malta 

 ECRI fifth report on Poland 

 ECRI fifth report on Romania  

 ECRI fifth report on Croatia 

 Equinet, future of equality legisla-
tion in Europe 

 Article 
13 

 The 2018 
Commission 

recommenda-
tion on stand-

ards for 
equality bod-
ies recom-
mends Mem-
ber States to 
take into con-
sideration the 

fact that rep-
resenting 

complainants 
in courts is an 
aspect of 
providing in-

dependent as-
sistance to 
victims  

 An upcoming 
proposal on 

strengthening 
the position of 
equality bod-
ies is to be 

adopted this 
year. 

 POTENTIAL GAP: the RED provides 
that the competences of equality 

bodies include providing independent 
assistance to victims of discrimina-

tion in pursuing their complaints 
about discrimination. This could in-
clude bringing cases before national 
courts. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 Euractiv, handbook on the Racial 
Equality Directive 

 Open Society Foundation, the Ra-
cial Equality Directive, a shadow 
report 

 Information obtained from the Hu-
man Rights Committee (Warsaw 
bar) via interview 

 Information obtained from CERD 
via interview 

 Information obtained from Open 
Society Justice Initiative via inter-

view 

 Information obtained from Street 
Lawyer Association (Hungary) via 
interview 

 Information obtained from the 
Irish Human Rights and Equality 
Commission via interview 

 ECCAR response to consultation 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Establishing a 
specialised 

helpline 

 Information provided by national 
expert in IT 

 Article 
13 

 Directives set 
up general 

goals and 
shall not be 

too detailed. 

 POTENTIAL GAP: the RED provides 
that the competences of equality 

bodies include providing independent 
assistance to victims of discrimina-

tion in pursuing their complaints 
about discrimination. This could in-
clude establishing a specialized help-
line for victims of discrimination.  

 Introducing in-
vestigative 
powers for 

equality bodies 
including en-
gagement in 
data collection 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 For an overview of the equality 
bodies in the EU countries which 
have an investigation compe-
tence: European network of legal 
experts in gender equality and 
non-discrimination (2018), Equal-
ity bodies making a difference, p. 
71,https://ec.eu-

ropa.eu/info/sites/info/files/equal-
ity_bodies_making_a_differ-
ence.pdf 

 ECRI fifth report on Malta 

 Information provided by national 
experts in HU and PT 

 Information obtained from the 
French equality body via interview 

 Article 
13 

 The 2018 
Commission 
recommenda-

tion on stand-
ards for 
equality bod-
ies highlights 
that Member 

States should 
make it possi-
ble for equal-
ity bodies to 
gather rele-
vant evidence 

and infor-

mation in ac-
cordance with 
national law. 

 An upcoming 
proposal on 
strengthening 
the position of 

 POTENTIAL GAP: the RED provides 
that the competences of equality 
bodies include providing independent 

assistance to victims of discrimina-
tion in pursuing their complaints 
about discrimination. This could in-
clude investigative powers. 

https://ec.europa.eu/info/sites/info/files/equality_bodies_making_a_difference.pdf
https://ec.europa.eu/info/sites/info/files/equality_bodies_making_a_difference.pdf
https://ec.europa.eu/info/sites/info/files/equality_bodies_making_a_difference.pdf
https://ec.europa.eu/info/sites/info/files/equality_bodies_making_a_difference.pdf
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from the 
Maltese equality body via inter-
view 

 Information obtained from the 
Hungarian minority ombudsman 
via interview 

 ECCA response to consultation 

equality bod-
ies is to be 
adopted this 

year. 

 Introducing 
decision-mak-
ing and sanc-

tioning powers 
for equality 
bodies 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI General Policy Recommen-
dation n°2 

 ECRI fifth report on Luxembourg 

 ECRI fifth report on Portugal 

 Information provided by national 
expert in HU  

 Information obtained from a Slo-
venian legal expert via interview 

 Information obtained from the An-
tidiscrimination bureau of Gro-
ningen via interview 

 Article 
13 

 The 2018 
Commission 
recommenda-

tion on stand-
ards for 
equality bod-

ies highlights 
that where 
equality bod-
ies have the 
legal capacity 
to take bind-
ing decisions, 

Member 
States should 
also grant 
them the ca-
pacity to issue 
sanctions. 

 Several Mem-
ber States 

 CLEAR GAP: the RED does not ex-
plicitly require Member States to 
grant decision-making and/or sanc-

tioning powers to their equality bod-
ies.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from the 
Maltese equality body via inter-
view 

 Information obtained from the Hu-
man Rights Committee (Warsaw 
bar) via interview 

 ECCAR response to consultation 

have intro-
duced such 
powers for 

their equality 
body through  
national legis-
lation 

 An upcoming 
proposal on 

strengthening 
the position of 
equality bod-
ies is to be 

adopted this 
year. 

 Strengthening 
resources, 
competences, 
powers, inde-
pendence of 

equality bodies 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 2021 EU legal experts report ‘Be-
yond the RED’  

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI General Policy Recommen-
dation n°7 

 Information provided by national 
experts in CZ, PR and RO  

 N/A  The 2018 
Commission 
recommenda-
tion on stand-
ards for 

equality bod-

ies highlights 
that Member 
State should 
ensure that 
each equality 
body is pro-

vided with the 
human, tech-
nical and fi-

 CLEAR GAP: the RED provides for 
the competences that Member 
States shall grant to equality bodies 
without precising that they shall be 
granted sufficient resources to be 

able to carry on their activities. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on Luxembourg 

 ECRI fifth report on Malta 

 ECRI fifth report on Poland 

 ECRI fifth report on Portugal 

 ECRI fifth report on Romania 

 ECRI fifth report on Sweden 

 ECRI fifth report on Croatia 

 ECRI fifth report on Finland 

 ECRI fifth report on Italy  

 ECRI Sixth report on the Slovak 
Republic 

 Equinet, A perspective from the 
work of equality bodies 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 
Origin 

 FRA Report: Being Black in the 
EU, 2018  

nancial re-
sources, 
premises and 

infrastructure 
necessary to 
perform its 
tasks and ex-

ercise its 
powers effec-
tively. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 FRA Report: Equality in the EU 20 
years on from the initial imple-
mentation of the equality direc-

tives 

 Information obtained from the 
Ministry of family, affairs, integra-

tion and the greater region via in-
tervia 

 Information obtained from the An-
tidiscrimination bureau in Tumba 
via interview 

 Information obrained from the An-
tidiscrimination bureau in Gro-
ningen via interview 

 Information obtained from the An-
tidiscrimination bureau in Limburg 
via interview 

 Information obtained from an in-
dependent expert working for 

ECRI via interview 

 Information obtained form the 
Maltese equality body via inter-

view 

 Information obtained from the Hu-
man RIghs Committee (Warsaw 
bar) via interview 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from the An-
tidiscrimination bureau in Stock-
holm via interview 

 Information obtained from the le-
gal expert on Roma via interview 

 Information obtained from the 
Finninh non-discrimination om-
budsman via interview 

 Shift in the 
burden of 

proof before 
an equality 
body 

 2021 EC Report on the application 
of the RED 

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI General Policy Recommen-
dation n°7 

 Open Society Foundation, the Ra-
cial Equality Directive, a shadow 
report 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI fifth report on Poland 

 ECRI fifth report on Portugal 

 Article 
8 

 
 POTENTIAL GAP: the RED provides 

that Member States shall take neces-

sary measure to ensure that it shall 
be for the respondent to prove that 
there has been no breach of equal 

treatment when discrimination cases 
are brought before a court or other 
competent authority. To that extent, 
in Member States where equality 
bodies are entitled to play a role of 
mediator or to pronounce sanctions, 
this provision of the RED could be in-

terpreted as implying a shift in the 
burden of proof.  

 CLEAR GAP: shift in the burden of 
proof in cases of indirect discrimina-
tion.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

Information and awareness raising 

Data collection 

 Incentivising 
research 
aimed at iden-
tifying areas 
where ra-

cial/ethnic dis-

crimination ex-
ists on the 
ground, in-
cluding 
through mys-
tery shopping  

 2021 EC Report on the application 
of the RED2022 EC Effectively en-
forcing the right to non-discrimi-
nation  

 ECRI report on 10 years of com-

bating racism in Europe  

 ECRI fifth report on Poland 

 Information provided by national 
expert in BE and HU  

 2021 EU legal experts report ‘Be-
yond the RED’ 

 Euractiv, handbook on the Racial 

Equality Directive  

 Proving Discrimination Cases - the 
Role of Situation Testing, Migra-
tion Policy Group and the Centre 
for Equal Rights  

 Article 
13 

 Research may 
be envisioned 
under a  
broad con-
struction of 

the provision 

of the tasks of 
equality bod-
ies.  

 CLEAR GAP:    While such research 
may be envisioned under a  broad 
construction of the provision of the 
tasks of equality bodies; the develop-
ment of such research by actors other 

than equality bodies is however not 
provided for by the RED.  

 

 There are no specific requirements 
regarding the collection and use of 

equality data in the RED.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 
Origin 

 Introducing 
harmonized 
methodology 
to collect data 
in the EU 

 e.g. including 
the engage-
ment of vari-

ous actors in 
data collection, 
collecting and 
publishing 
judgements 
and com-
plaints, collect-

ing equality 
data in popula-
tion censuses, 

carrying on sit-
uation testing, 
general and 
targeted sur-

veys… 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 2021 EC Report on the application 
of the RED 

 FRA Report: Equality in the EU 20 
years on from the initial imple-
mentation of the equality direc-

tives 

 Information obtained from the for-
mer anti-muslim hatred coordina-
tor via interview 

 Information obtained from CEPOL 
via interview 

 Information obtained from the 

French equality body via interview 

 Information obtained from the 
Luxembourg Ministry of Family, 
Affairs, Integration and the Great 

Region via interview 

 ECRI report on 10 years combat-
ting racism in Europe 

 Article 
13 

 Data collec-
tion may be 
envisioned 
under a broad 
construction 
of the provi-

sion of the 
tasks of 
equality bod-

ies. National 
requirements 
may exist for 
collecting 

equality data.  

 CLEAR GAP: The collection of data by 
equality bodies is not directly envis-
aged in the RED. There is no harmo-
nised methodology to collect equality 
in the EU.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 EC, How to put reasonable accom-
modation into practice – Guide of 
promising practices  

 ECRI Sixth report of Austria 

 Information provided by national 
experts in ES, FR, PT, PL 

 ECRI fifth study on France 

 ECRI fifth report on Poland 

 ECRI fifth report on Sweden 

 Equinet, why we need to reveal 
views on racism data collection in 

Europe 

 2022 EC Effectively enforcing the 
right to non-discrimination  

 ECRI fifth report on Portugal 

 Open Society Foundation, the Ra-
cial Equality Directive, a shadow 

report 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI General Policy Recommen-
dation n°11  

 EC Anti-racism action plan 2020-
2025 

 ECRI Conclusion on Denmark 
(2020) 

 ECRI Conclusion on Estonia 
(2018) 

 ECRI fifth report on Slovenia 

 ECRI fifth report on the Nether-
lands 

 Equinet, equality bodies counter-
ing ethnic profiling 

 ENAR, Policing radicalized groups 

 Amnesty international, Police and 
Minority Groups – Short paper se-

ries no. 3 

 FRA Report: Being Black in the 
UE, 2018 

 EC (High Level Group on Non-dis-
crimination), Equality and Diver-
sity), Guidelines on improving the 
collection and use of equality data 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from a Bel-
gian municipal authority via inter-
view 

 Information obtained with a Swe-
dish lawyer (ICJ) via interview 

 Evaluation of 
the impact and 
effectiveness 
of non-dis-
crimination 
legislation 

 2021 EC Report on the application 
of the RED 

 ECRI fifth report on France 

 Amnesty international Europe: A 

Human Rights Guide for research-
ing racial and religious discrimina-
tion in counter-terrorism 

 Article 
13 

 Equality im-
pact assess-
ment require-
ment may ex-
ist at national 
level in some 

MSs.  

 CLEAR GAP : evaluating the impact 
and effectiveness of the anti-discrim-
ination law is not provided for in the 
RED.  

 Capacity build-
ing and coop-

eration to en-
sure robust, 
reliable, com-
prehensive, fit 

for purpose, 
relevant data  

 EC (High Level Group on Non-dis-
crimination), Equality and Diver-

sity), Guidelines on improving the 
collection and use of equality data 

 ECRI Sixth report on Germany 

 Article 
13 

 
 POTENTIAL GAP: the RED does not 

provide for data collection, however 

such activity may be envisioned un-
der a broader construction of the 
provision of the tasks of equality 
bodies (publishing  independent re-

ports on any issue relating to dis-
crimination). The development of 

such research by actors other than 
equality bodies is however not cov-
ered by the RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Collection of 
data on racial 

profiling by 
law enforce-

ment and re-
porting on this 
issue as well 
as the ethnic 
origin of per-
sons in contact 
with the crimi-

nal Justice 
system  

 ECRI report on 10 years of com-
bating racism in Europe 

 Information obtained from the 
French equality body via interview 

 Information obtained from the In-
ternational Commission of Jurists 
(Sweden) via interview 

 Information obtained from a Bel-
gian research institute via inter-
view 

 UN report on Promotion and pro-
tection of the human rights and 

fundamental freedoms of Africans 

 ECRI General Policy Recommen-
dation n°11  

 EC Anti-racism action plan 2020-
2025 

 ECRI Conclusion on Denmark 
(2020) 

 ECRI Conclusion on Estonia 
(2018) 

 ECRI fifth report on Slovenia 

 Article 
13 

 Data collec-
tion may be 

envisioned 
under a broad 

construction 
of the provi-
sion of the 
tasks of 
equality bod-
ies. National 
requirements 

may exist for 
collecting 

equality data.  

 CLEAR GAP: the RED does not pro-
vide for data collection on racial pro-

filing.  



Study to support the preparation of an EU initiative to address possible gaps in the legal protection against discrimination on grounds of racial or ethnic origin 

 
394 

Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on the Nether-
lands 

 Equinet, equality bodies counter-
ing ethnic profiling 

 ENAR, Policing radicalized groups 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 FRA Report: Being Black in the 

UE, 2018 

 FRA Report: Equality in the EU 20 
years on from the initial imple-
mentation of the equality direc-
tives 

 Information obtained from Con-
trole Alt Delete (Netherlands) via 

interview 

 Information obtained from the In-
ternational Commission of Jurists 
(Sweden) via interview 

 Information obtained from associ-
ation Novo Dia (Portugal) via in-
terview 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Information obtained from a Ble-
gian research institute via inter-
view 

 Ensuring a 
system at na-
tional level to 
identify data 
sources and 
data gaps 

 e.g. ministerial 
or governmen-

tal department 
facilitation or 
coordinating 
national map-
ing, national 
data hub on 
equality and 

non-discrimi-
nation 

 EC (High Level Group on Non-dis-
crimination), Equality and Diver-
sity), Guidelines on improving the 
collection and use of equality data 

 Information provided by national 
expert in ES 

 Article 
13 

 Data collec-
tion may be 
envisioned 
under a broad 
construction 
of the provi-

sion of the 
tasks of 
equality bod-

ies. National 
requirements 
may exist for 
collecting 

equality data.  

 CLEAR GAP: the RED does not pro-
vide for equality data collection  

 Regular analy-
sis of the situ-
ation of vul-
nerable groups 
by using 

equality data 
including data 
obtained from 

 2021 EC Report on the application 
of the RED 

 2021 EU legal experts report ‘Be-
yond the RED’ 

 Information provided by national 
expert in HU 

 Article 
13 

 Data collec-
tion may be 
envisioned 
under a broad 
construction 

of the provi-
sion of the 
tasks of 
equality bod-
ies. National 

 CLEAR GAP: the RED does not pro-
vide for equality data collection  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

situation test-
ing  

 Euractiv, handbook on the Racial 
Equality Directive  

 Proving Discrimination Cases - the 
Role of Situation Testing, Migra-
tion Policy Group and the Centre 
for Equal Rights  

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 

Origin 

 Information obtained from a Swe-

dish lawyer (ICJ) via interview 

 Information obtained from the 
Hungarian minority ombudsman 
via interview 

requirements 
may exist for 
collecting 

equality data.  

 Research fo-
cused on 
structural ra-

cial/ethnic dis-

crimination 
and root 
causes  

  
 Article 

13 
 Data collec-

tion may be 
envisioned 

under a broad 

construction 
of the provi-
sion of the 
tasks of 
equality bod-
ies. National 

requirements 
may exist for 

 CLEAR GAP: the RED does not pro-
vide for equality data collection  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

collecting 
equality data.  

Communication campaigns 

 Communica-
tion cam-
paigns  

 e.g focused on 
preventing dis-
crimination, on 
the promotion 

of inclusion 
and the nega-
tive impacts of 
discrimination, 
on data collec-
tion and cen-
sus of Roma 

people… 

 OHCHR action plan 2018-2021 

 Information provided by national 
experts in CZ and FR  

 FRA Report: Roma and Travellers 
Survey, 2019 

 

 Article 
10 

 The RED re-
quires that 
the provisions 
of the Di-
rective are 
brought to 

the attention 
of the persons 

concerned by 
all appropri-
ate means  

 

 POTENTIAL GAP: In a strict reading, 
the RED only requires bringing the 
provisions of the Directive to the at-
tention of the persons concerned, 
but not to organise other promotion 
and/or preventative campaigns, for 

instance informing about the root 
causes of discrimination.  

 Equality bodies could play a role by 
organising (preventative) aware-
ness-raising campaigns (going be-
yond those envisaged in article 10)  

 Awareness 

raising activi-
ties and guid-
ance on how 
to fill com-
plaints, on the 
availability of 

free legal aid 
and interpre-
tation facilities 

 ECRI report on 10 years of com-

bating racism in Europe 

 Information obtained from the Vi-
enna Forum for Democracy via in-
terview 

 N/A 
 

 CLEAR GAP: the RED does not pro-

vide for the availability of free legal 
aid and translation facilities nor for 
the organisation of awareness-rais-
ing campaigns on the existence of 
such facilities 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Supporting 
targeted com-

munication ac-
tivities 

 2021 EC Report on the application 
of the RED 

 EC Anti-racism action plan 2020-
2025 

 

 Article 
10 

 
 POTENTIAL GAP: In a strict reading, 

the RED only requires bringing the 

provisions of the Directive to the at-
tention of the persons concerned, 

but not to organise other promotion 
and/or preventative campaigns, for 
instance informing about the root 
causes of discrimination nor to pro-
vide support to communication cam-
paigns organized by other entities. 

 Developing 

good practice 
guides for 
companies 

 2021 EC Report on the application 

of the RED 

 European Commission (2020), 
‘How to put reasonable accommo-
dation into practice – Guide of 
promising practices’. 

 Article 

10/13 

 
 POTENTIAL GAP: In a strict reading, 

the RED only requires bringing the 
provisions of the Directive to the at-
tention of the persons concerned, 
but not to organise other promotion 
and/or preventative campaigns. 

 Furthermore, the competences of the 
equality bodies does not explicitly 

provide for the development of 
guidelines for private actors. How-
ever, under a broad interpretation of 

the competences of equality bodies 
(making recommendations on any is-
sue relating to discrimination), the 
development of such guidelines 

could be provided for in the RED. 

 Organisation 
of conferences 

 Ontario’s 3-Year Anti-Racism Stra-
tegic Plan 

 Article 
10 

 
 POTENTIAL GAP: In a strict reading, 

the RED only requires bringing the 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

by public bod-
ies 

provisions of the Directive to the at-
tention of the persons concerned, 
but not to organise other promotion 

campaigns 

 Equality bodies could play a role. 

 Developping 
policies, guide-

lines, aware-
ness raising to 
combat dis-
crimination 

caused by arti-
ficial intelli-
gence 

 2022 EC Effectively enforcing the 
right to non-discrimination 

 2021 Algorithmic discrimination in 
Europe 

 Equinet: regulating for an equal AI 

 Information obtained from the 
Luxembourg Ministry of Family, 
Affairs, Integration and the 

Greater Region via interview 

 Article 
10 

 
 POTENTIAL GAP: In a strict reading, 

the RED only requires bringing the 

provisions of the Directive to the at-
tention of the persons concerned, 
but not to organise other promotion 
campaigns 

 Equality bodies could play a role. 

 Communica-
tion and 
awareness 

raising activi-

ties on anti-
discrimination 
legislation tar-
geted at ethnic 
minorities, ac-
tors involved 
in the admin-

istration of 

 2021 EC Report on the application 
of the RED 

 ECRI report on 10 years of com-
bating racism in Europe 

 Information provided by national 
experts in BE, FI, HR, LT, LU, LV, 
MT, NL, PT, RO, SE and SK  

 ECRI fifth report on Portugal 

 Article 
10 

 The RED re-
quires that 
the provisions 

of the Di-

rective are 
brought to 
the attention 
of the persons 
concerned by 
all appropri-
ate means  

 POTENTIAL GAP: In a strict reading, 
the RED only requires bringing the 
provisions of the Directive to the at-

tention of the persons concerned, 

but not to organise other promotion 
campaigns  

 Equality bodies could play a role by 
organising awareness-raising cam-
paigns (going beyond those envis-
aged in article 10) 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

Justice and the 
general public 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 
Origin 

 EC (High Level Group on Non-dis-
crimination), Equality and Diver-
sity), Guidelines on improving the 

collection and use of equality data 

 ECRI Sixth report of Belgium 

 ECRI fifth report on Slovenia 

 Equinet, future of equality legisla-
tion in Europe 

 FRA Report: FRA Roma and Tra-
vellers Survey, 2019 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 

Training 

 Racially sensi-
tive training, 

e.g. health 
staff, teachers, 
police officers, 
judges, legal 
practitioners … 

 ECRI, Conclusions on Greece 
(2018) 

 Equinet, equality bodies counter-
ing ethnic profiling 

 Information provided by national 
experts in CZ, FR and PL  

 N/A 
 

 CLEAR GAP: Training is not provided 
for in the RED 

 Equality bodies could play a role by 
providing training 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on Lithuania 

 FRA Report: Being Black in the 

EU, 2018 

 EP, Scaling up Roma Inclusion 
Strategies:Truth, reconciliation 
and justice for addressing an-
tigypsyism, 2019 

 Ontario’s 3-Year Anti-Racism Stra-
tegic Plan 

 Training for 
migrant and 
ethnic minority 
organisations 
on equality 
and non-dis-

crmination 
legislation 

 Information provided by national 
expert in MT 

 N/A 
 

 CLEAR GAP : Training is not provided 
for in the RED 

 Training on 

non-discrimi-
nation of pub-

lic officials in-
volved in pub-
lic services  

 2021 EC Report on the application 

of the RED 

 Commission Communication on 
Ensuring justice in the EU — a Eu-
ropean judicial training strategy 

for 2021-2024 (COM(2020) 713 
final)   

 N/A 
 

 CLEAR GAP : Training is not provided 

for in the RED 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI report on 10 years of com-
bating racism in Europe 

 Amnesty International’s observa-
tions to the United Nations Com-
mittee on the Elimination of Racial 
Discrimination’s Draft General 

Recommendation no. 36 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI study on artificial intelli-
gence and algorithmic decision -
making 

 EC, How to put reasonable accom-
modation into practice – Guide of 
promising practices (for the Bel-

gian and Hungarian example) 

 Information provided by national 
expert in FR, IT, LU, NL, PL and 

RO  

 ECRI fifth report on Luxembourg 

 ECRI fifth report on France 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Equinet, equality bodies counter-
ing ethnic profiling 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 Educational 
programmes 
for schools 
and universi-
ties on non-
discrimination 

 OHCHR 2018-2021 action plan 

 ECRI report on 10 years combat-
ting racism in Europe 

 EC anti-racism action plan 2020-

2025 

 ECRI Sixth report on Austria 

 ECRI Sixth report on Germany 

 Information provided by national 
experts in CY, FR, NL, PL and RO 

 ECRI fifth report on Luxembourg 

 ECRI fifth report on Portugal 

 ECRI sixth report on Czech Repub-
lic 

 N/A 
 

 CLEAR GAP : the RED does not pro-
vide for educational programmes on 
non-discrimination 

 The equality bodies could play a role 
in determining the content of the 

programmes 

Advice 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Providing tai-
lored advice to 

prevent 
(re)occur-

rences of dis-
crimination  

 Information provided by national 
expert in NL 

 ECRI fifth report on Hungary 

 N/A 
 

 CLEAR GAP: Tailored advice is not 
provided for in the RED 

 Equality bodies could play a role by 
providing tailored advice  

 Providing ad-
vice to victims 
of discrimina-

tion 

 ECRI fifth report on Hungary  N/A 
 

 CLEAR GAP : advice to victims of dis-
crimination is not provided for in the 
RED 

 Equality bodies and/or authorized 

associations could play a role 

 Providing 
guidance for 
prosecution of-
fices in dealing 
with anti-dis-
crimination 

cases 

 Circular of 4 April 2019 relating to 
the fight against discriminations, 
hate speech and hate crime 

 N/A 
 

 CLEAR GAP: advice/guidelines to ac-
tors of the judicial branch is not pro-
vided for in the RED. 

 Equality bodies could play a role in 
developing those guidelines. 

 Assisting au-
thorities in the 
preparation of 
equality plans 

 ECRI fifth report on Hungary  N/A 
 

 CLEAR GAP : assistance and advice 
to local authorities when establishing 
equality plans is not provided for in 
the RED 

 Eqyality bodies could play a rôle by 
assessing equality plans 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

Public speech 

 Political, civic, 

religious lead-
ers speaking 
out against in-
tolerance, dis-
criminatory 

stereotyping 
and instances 
of discrimina-
tory state-
ments 

 EC anti-racism action plan 2020-

2025 

 N/A 
 

 CLEAR GAP : public speech is not 

tackled in the RED. 

 Statements by 
equality bodies 
to 
acknowledge 
some issues 

 Equinet, equality bodies counter-
ing ethnic profiling 

 N/A 
 

 CLEAR GAP : public speech is not 
tackled in the RED. 

 Ensuring inde-
pendent and 

pluralistic me-
dia 

 EC anti-racism action plan 2020-
2025 

 N/A 
 

 CLEAR GAP : public speech is not 
tackled in the RED. 

Dialogue and cooperation  

 Social dialogue 
and dialogue 
with NGOs 

  
 Article 

11 and 
12 

 Social dia-
logue and a 
dialogue with 
NGOs is pro-
vided for in 

 / 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

the RED in a 
mandatory 
manner 

(‘shall’) 

 Dialogue and 
collaboration 
between 
equality bodies  

 ECRI report on 10 years combat-
ting racism in Europe 

 ECRI fifth report on France 

 Equinet, A perspective from the 
work of equality bodies 

 Equinet, equality bodies counter-
ing ethnic profiling 

 Equinet, Fighting Discrimination 
on the Ground of Race and Ethnic 

Origin 

 N/A 
 

 CLEAR GAP: a dialogue and coopera-
tion with equality bodies is not pro-
vided for under the RED. 

 Equality bodies may play a role by 
putting in place processes to collabo-
rate and coordinate with each other 
and with other public and also pri-

vate actors including NGOs, as well 
as by consulting with civil society or-
ganisations 

 Conclusion of 
collective 
agreements, 

issuance of 

joint texts and 
guidelines be-
tween trade 
union and em-
ployers’ asso-
ciations 

 2021 EC Report on the application 
of the RED 

 EC, How to put reasonable accom-
modation into practice – Guide of 
promising practices) 

 Article 
11 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Dialogue with 
civil society 

organisations 
and social 

partners and 
the private 
sector 

 2021 EC Report on the application 
of the RED 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 ECRI report on 10 years combat-
ting racism in Europe 

 EC Anti-racism action plan 2020-
2025 

 EC, How to put reasonable accom-
modation into practice – Guide of 
promising practices (for the Hun-

garian and Belgian examples on 
people with disabilities) 

 2022 EC Effectively enforcing the 
right to non-discrimination 

 Information provided by national 

experts in AT, BE, BU, CY, CZ, ES, 
HR and SK  

 ECRI Sixth report on Austria 

 ECRI Sixth report on Belgium 

 ECRI Sixth report on Germany 

 N/A  Dialogue or 
negotiations 

on equality 
with civil soci-

ety organisa-
tions, social 
partners, rep-
resentatives 
of the govern-
ment at both 
local and re-

gional levels, 
enforcement 

authorities…  

 POTENTIAL GAP : the RED provides 
for the promotion of social dialogue 

between social partners but does not 
explicitly mention civil society organ-

isations. 

 CLEAR GAP: the RED does not men-
tion dialogue between representative 
of minority groups and public au-
thorities (law enforcement, govern-
ment…) 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on Luxembourg  

 ECRI fifth report on Latvia  

 ECRI fifth report on Lithuania 

 ECRI fifth report on Malta 

 ECRI fifth report on the Nether-
lands 

 ECR fifth report on Sweden 

 Amnesty international, Police and 
Minority Groups – Short paper se-

ries no. 3 

 FRA Roma and Travellers Survey, 
2019 

 Ontario’s 3-Year Anti-Racism Stra-
tegic Plan 

 EP, Scaling up Roma Inclusion 

Strategies:Truth, reconciliation 
and justice for addressing an-
tigypsyism, 2019 

 Ensuring the 
collaboration 

between the 
actors active 

 Circular of 11 July 2007 on the 
fight against discriminations 

  
 CLEAR GAP: the RED does not pro-

vide for cooperation nor dialogue be-
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

in the investi-
gation and the 
sanctioning of 

discriminatory 
behaviour (po-
lice, public 
prosecution, 

justice sys-
tem) 

 ECRI report on 10 years combat-
ting racism in Europe 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 

profiling and systemic racism 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI fifth report on Romania 

 ECRI fifth report on Sweden 

 FRA Report: Being Black in the 

EU, 2018 

tween actors involved in investiga-
tions and sanctioning of discrimina-
tory behaviour. 

 Encouraging 
dialogue with 
minority 
groups (police, 
actors in the 

Justice sys-
tem, equality 

 ECRI report on 10 years combat-
ting racism in Europe 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 N/A 
 

 CLEAR GAP : the RED does not pro-
vide for cooperation nor dialogue be-
tween law enforcement authorities 
and members of minority groups. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

bodies, local 
representa-
tives…) 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 

profiling and systemic racism 

 ECRI fifth report on Romania 

 ECRI fifth report on Sweden 

 FRA Report: Being Black in the 
EU, 2018 

 EC anti-discrimination action plan 
2020-2025 

 Integrating 

minorities in 
policy-making 
and reforms 

 ECRI report on 10 years combat-

ting racism in Europe 

 UN report on Promotion and pro-
tection of the human rights and 
fundamental freedoms of Africans 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 N/A 
 

 CLEAR GAP: not provided for in the 

RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI statement June 2020 on rac-
ist police abuse, including racial 
profiling and systemic racism 

 ECRI fifth report on Romania 

 ECRI fifth report on Sweden 

 FRA Report: Being Black in the 

EU, 2018 

 Information obtained from the An-
tidiscrimination bureau of Tumba 
via interview 

 Information obtained from the 
Luxembourg Ministry of Family, 
Affairs, Integration and the 

Greater Region via interview 

 Cooperation 
between 
equality bodies 
and data pro-

tection author-
ities to tackle 

 ECRI study on artificial intelli-
gence and algorithmic decision -
making 

 N/A 
 

 CLEAR GAP : the RED does not pro-
vide for the cooperation between the 
equality bodies and data protection 
authorities. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

artificial-intel-
ligence driven 
discrimination  

 Installing com-
munity poli-

cing 

 Information obtained from a Bel-
gian local administration via inter-

view 

 N/A 
 

 CLEAR GAP : the RED does not pro-
vide for the creation of a police divi-

sion at a local level to create part-
nership between the population and 
the police. 

Equality duties 

 Promoting 
equality as a 
duty for all 
public authori-
ties  

 2021 Equinet Compedium of good 
practises on equality mainstream-
ing 

 Equinet, assessing gaps in the Ra-
cial Equality Directive 

 Irish Equality and Rights Alliance, 
‘Civil Society Guide to the public 
sector duty’  

 Equinet, A perspective from the 
work of equality bodies 

 FRA Report: Being Black in the 
EU, 2018 

 EC anti-racism action plan 2020-
2025 

 N/A  Such a legal 
duty could be 
relevant to 
public author-
ities when 

acting as pol-
icy-makers, 
service and 
good provid-
ers and em-
ployers. 

 CLEAR GAP : not provided in RED 

 Equality bodies could play a role by 
being encouraged to promote equal-
ity duties 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Equinet /Crowley N. (2016), Mak-
ing Europe More Equal: A legal 
duty?   

 2022 EC Effectively enforcing the 
right to non-discrimination 

 ECRI fifth report on Malta 

 ECRI fifth report on Poland 

 ECRI fifth report on Portugal 

 ECRI fifth report on the Nether-
lands 

 ECRI fifth report on Finland  

 ECRI fifth report on Croatia 

 Information provided by national 
experts in IE and LV  

 Ontario’s 3-Year Anti-Racism Stra-

tegic Plan 

 Promoting 
equality as a 
duty for (cer-
tain) private 

actors 

  N/A   CLEAR GAP: not provided in RED 

 Equality bodies could play a role by 
being encouraged to promote equal-
ity duties 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Duty of corpo-
rate social re-

sponsibility 
(prevent dis-

crimination 
and respect 
non-discrimi-
nation) 

 UN report on Promotion and pro-
tection of the human rights and 

fundamental freedoms of Africans 

  
 

 CLEAR GAP: not provided in the 
RED. 

 Promoting 
equality as a 
duty for spe-

cialised bod-
ies, other than 
the national 
equality body 

 2022 EC Effectively enforcing the 
right to non-discrimination 

 Information provided by national 
expert in EE 

 ECRI fifth report on Sweden 

 N/A  This equality 
duty could be 
imposed on a 

special Com-
mission or a 
special Cen-
ter. 

 CLEAR GAP: not provided in RED. 

 Positive action  

 e.g. quota sys-
tems to guar-
antee access of 

certain minori-
ties to higher 
education, hir-

ing of discrimi-
nated persons, 
supportive 
measures for 
disadvantaged 
groups… 

 ECRI report on 10 years of com-
bating racism in Europe 

 ECRI Fifth report on Luxembourg 

 ECRI fifth report on France 

 ECRI fifth report on Poland 

 ECRI fifth report on the Nether-
lands 

 ECRI fifth report on Romania 

 Article 
5 

 Imposing on 
Member 
States an ob-
ligation to in-
troduce posi-

tive action 
would be sen-
sitive. 

 POTENTIAL GAP: the RED allows for 
positive action but does not oblige it. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ECRI fifth report on Sweden 

 Information provided by national 

experts in  RO and SK  

 Ontario’s 3-Year Anti-Racism Stra-
tegic Plan 

 Information obtained from associ-
ation Novo Dia (Portugal) via in-
terview  

 EC, How to put reasonable accom-

modation into practice – Guide of 
promising practices (for the Bel-
gian example) 

 Amnesty international, Police and 
Minority Groups – Short paper se-

ries no. 3 

 ECCAR response to the consulta-
tion 

 Duty of equal-
ity evaluation 
and self-re-
flection 

 e.g. examina-
tion and evalu-

ation of the im-

 2022 EC Effectively enforcing the 
right to non-discrimination2021  

 EC Report on the application of 
the RED 

 ECRI fifth report on France 

 N/A   CLEAR GAP: not provided for in the 
RED. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

pact and effec-
tiveness of 
non-discrimi-

nation law 

 Amnesty international Europe: A 
Human Rights Guide for research-
ing racial and religious discrimina-

tion in counter-terrorism 

 Equality im-
pact as-
sessments  

 e.g. to tackle 
discrimination 
caused by arti-
ficial intelli-

gence, follow-
ing the collec-
tion of equality 
data 

 2021 Equinet Compedium of good 
practises on equality mainstream-
ing 

 Amnesty international Europe: A 
Human Rights Guide for research-
ing racial and religious discrimina-
tion in counter-terrorism 

 UN report on Promotion and pro-
tection of the human rights and 

fundamental freedoms of Africans 

 ECRI report on 10 years combat-
ting racism in Europe 

 ECRI fifth report on France 

 2021 EC report on the application 
of the RED 

 N/A 
 

 CLEAR GAP: Conducting impact as-
sessment is not provided for in the 
RED 

 Equality bodies could play a role by 
being encouraged to promote equal-
ity duties including conducting im-
pact assessments by public and/or 

private actors  

 Ensuring di-
versity in pu-
blic sectors 

 e.g. law en-
forcement, 

 FRA Report: FRA Roma and Tra-
vellers Survey, 2019  

 EC, How to put reasonable accom-
modation into practice – Guide of 

 Article 
5 

 
 POTENTIAL GAP: the RED provides 

for the possibility for Member States 
to adopt positive action but does not 
impose it. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

Justice sys-
tem, equality 
bodies… 

promising practices (for the Bel-
gian example) 

 Information provided by national 
expert in RO 

 Amnesty international, Police and 
Minority Groups – Short paper se-
ries no. 3 

 Information obtained from the An-
tidiscrimination bureau in Limburg 
via interview 

 Information obtained from the In-
ternational Commission of Jurists 
(Sweden) via interview 

 Information obtained from associ-
ation Novo Dia (Portugal) via in-
terview 

Voluntary instruments of self-regulation 

 Disciplinary 
measures for 
racial discrimi-
nations 

 ECRI General Policy Recommen-
dation n°12 

 ECRI fifth report on Poland 

 ECRI fifth report on the Nether-
lands 

  
 POTENTIAL GAP : the RED only pro-

vides for the promotion of social dia-
logue through codes of conduct, 
however, the inclusion of disciplinary 
sanctions in those codes is not ex-
plicitly foreseen.  
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 Code of con-
duct 

 ECRI report on 10 years combat-
ting racism in Europe 

 ECRI General Policy Recommen-
dation n°14 

 Information provided by national 
expert in LU and PL 

 Article 
11 

 
 Absence of gap, the RED provides for 

the adoption of code of conduct.  

 Code of self-
regulation 
which may in-

clude com-
plaint proce-
dure 

 ECRI report on 10 years combat-
ting racism in Europe 

 ECRI fifth report on Romania 

 Information provided by national 
expert in RO and SI 

 N/A 
 

 POTENTIAL GAP : the RED only pro-
vides for the promotion of social dia-
logue through codes of conduct.  

 Transparency 
obligations  

 Algorithmic discrimination in Eu-
rope: Challenges and opportuni-
ties for gender equality and non-
discrimination law 

 Data Protection Working Party, 
2017 Guidelines on Automated in-
dividual decision-making and Pro-

filing for the purposes of Regula-
tion 2016/679 

 Council of Europe Recommenda-
tion on the human rights impacts 
of algorithmic systems (2021)  

 N/A 
 

 CLEAR GAP: the RED does not pro-
vide for transparency obligations. 
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Protection mecha-
nisms to combat 

discrimination  

Source Protection 
mechanisms 

in Racial 
Equality Di-
rective  

Comments  Possible gaps, including in implementa-
tion 

 ELI Model Rules on AI and public 
administration (2022) 
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Annex IX – Conclusions and recommendations for ar-

eas which are not considered as main ‘gaps’ 

1. Exercise of public authority by judicial authorities 

and authorities in charge of immigration enforce-

ment  

1.1 Conclusions 

Judicial authorities 

Available data indicate the occurrence, or at least the perceived occurrence, of racial or 

ethnic discrimination in the exercise of public authority by judicial authorities1364. Ex-
isting sources1365, while suggesting a much lower scale of possible discrimination than in 

the case of exercise of public authority by law enforcement authorities, indicate that 

certain racial or ethnic minorities could be subject to harsher penalties, be more often 

coerced, could be overrepresented in prisons and their procedural rights could be more 

often violated. However, more data seem to be needed to gain a better and more solid 

understanding of the root cause(s) of the issues. 

The extent of protection provided by existing EU legislation (e.g., the six procedural 

rights Directives1366) against these potentially discriminatory practices is curtailed to 

some extent by the legislation’s specific scope. In particular, Denmark opted-out of all 

of the procedural rights Directives and Ireland is not bound by: Directive 2013/48/EU 

on the right of access to a lawyer; Directive (EU) 2016/343 on the presumption of in-

nocence; Directive (EU) 2016/800 on procedural safeguards for child suspects or ac-

cused persons; and Directive (EU) 2016/1919 on the right to legal aid. National anti-

discrimination laws seem to cover most of the issues, but not all. Possible biased deci-

sion-making by judges for example is covered only to a limited extent by the anti-

discrimination laws of the Member States.  

Measures have already been taken to address some of the potential gaps. At Member 

State level, for example, training programmes on equality and non-discrimination are 

being organised for judges and prosecutors.  

Immigration enforcement 

Immigration enforcement is also an area where issues seem to occur, though to a 

lesser extent compared to issues linked to the exercise of public authority by the police. 

                                                 
1364 This category could potentially capture law enforcement authorities as well. To the extent this is the case, 

the statement only concerns the authorities in charge of immigration enforcement.  
1365 This was confirmed among others by the targeted online survey as well as the OPC carried out as part of 

the current Study.  
1366 Directive 2012/13/EU on the right to information in criminal proceedings; Directive 2010/64/EU on the 

right to interpretation and translation in criminal proceedings; Directive 2013/48/EU on the right of access 
to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have 
a third party informed upon deprivation of liberty and to communicate with third persons and with consular 
authorities while deprived of liberty; Directive (EU) 2016/343 on the strengthening of certain aspects of 
the presumption of innocence and of the right to be present at the trial in criminal proceedings; Directive 
(EU) 2016/800 on procedural safeguards for children who are suspects or accused persons in criminal 
proceedings; Directive (EU) 2016/1919 on legal aid for suspects and accused persons in criminal proceed-
ings and for requested persons in European arrest warrant proceedings. Links are available at: Rights of 
suspects and accused | European Commission (europa.eu). 

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/criminal-justice/rights-suspects-and-accused_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/criminal-justice/rights-suspects-and-accused_en
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Potential issues seem to be manifesting in racial or ethnic profiling for example while 

carrying out border checks.  

Insofar as racial or ethnic discrimination occurs in the conduct of border controls by 

border guards, the gap in protection under the RED appears to be addressed through 

the Schengen Borders Code1367 that expressly prohibits border guards from discriminat-

ing against persons on several grounds, including racial or ethnic origin. Ireland, how-

ever, is not bound by the Schengen Borders Code. At national level, anti-discrimination 

laws of a few Member States apply to the conduct of border guards as well.  

Moreover, both at the EU- and national-levels, measures (e.g., measures promoting 

fundamental rights in border guard training or establishing public complaint mechanisms 

to monitor the respect for fundamental rights by border guards) have been taken to 

improve the practical implementation of the non-discrimination rules.  

1.2 Recommendations 

The responses received to the different stakeholder consultation tools do not, as a gen-

eral rule, differentiate between recommendations that concern the exercise of public 

authority by law enforcement authorities on the one hand, and judicial authorities on 

the other. Hence, the recommendations presented under Section 5.2.1 are to a large 

extent relevant. Only some views refer specifically to judicial authorities.  

These recommendations are non-legislative in nature and envisage: 

 Training: reinforcement of training for judges1368. It is recalled that judges can 

already benefit from several EU-level training opportunities (e.g., those organ-

ised by the EJTN or ERA1369). Moreover, training opportunities are also available 

at the national-level. According to CERD, at the national-level educational and 

training programmes should appropriately address the ‘respect for human rights, 

tolerance and friendship among racial or ethnic groups, as well as sensitisation 
to intercultural relations1370’; 

 The development of indicators: CERD also recommends for states, the de-

velopment of indicators to better gauge the existence and extent of racial or 

ethnic discrimination in the functioning of the criminal justice system1371.  

The sources consulted did not point to possible recommendations in relation to immi-

gration authorities.  

 

2. Exercise of public authority by bodies other than 

law enforcement and judicial authorities 

2.1 Conclusions 

                                                 
1367 Regulation (EU) 2016/399 on a Union Code on the rules governing the movement of persons across 

borders (Schengen Borders Code), OJ L 77, 23.3.2016, pp. 1-52.   
1368 One national-level stakeholder representing the category lawyers.  
1369 See for example upcoming training opportunity organised by ERA on ‘Applying EU anti-discrimination law’. 

More information is available at: Applying EU anti-discrimination law - EJTN Website.  
1370 CERD, ‘General recommendation XXXI on the prevention of racial discrimination in the administration and 

functioning of the criminal justice system’, p. 4.  
1371 CERD, ‘General recommendation XXXI on the prevention of racial discrimination in the administration and 

functioning of the criminal justice system’, pp. 2-3.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0399&qid=1653661373900
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0399&qid=1653661373900
https://ejtn.eu/en/Catalogue/Catalogue-2019111/Applying-EU-anti-discrimination-law1/
https://adsdatabase.ohchr.org/IssueLibrary/CERD_Recommendation%20No31.pdf
https://adsdatabase.ohchr.org/IssueLibrary/CERD_Recommendation%20No31.pdf
https://adsdatabase.ohchr.org/IssueLibrary/CERD_Recommendation%20No31.pdf
https://adsdatabase.ohchr.org/IssueLibrary/CERD_Recommendation%20No31.pdf
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The RED does not necessarily cover public sector interventions involving the exercise 

of public authority by bodies of public administration beyond law enforcement and 

judicial authority. EU competence is limited in these fields. Data suggest, however, 

that bureaucratic discrimination or perceived discrimination, manifests among others in 

unfavourable treatment, the use of excessive, complex requirements, verbal or physical 

harassment, constitutes an obstacle for equality.  

Housing evictions, forced expulsions, residential segregation, including environ-

mental racism are areas in which problems occur that may be linked to discrimination 

on racial or ethnic grounds.   

The gap in protection from racial or ethnic discrimination in the area of contacts with 

public authorities other than law enforcement or judicial authorities is only partially 

addressed by other EU instruments. This could be explained by the fact that the 

EU’s competence to act in this area is limited. The relevant EU instruments (e.g., the 

Visa Code1372, or Directive 2003/109/EC1373) apply to very specific elements of public 

administration and the exercise of specific rights, hence the specific issues identified 

above partially remain unaddressed. Moreover, the level of national-level protection 

provided to address the specific issues identified varies depending on the Member State 

concerned. This in some Member States is coupled with implementation challenges hin-

dering their effective use in practice.   

2.2 Recommendations 

The recommendations identified are mainly non-legislative in nature. This is ex-

plained by the limited legislative competence the EU has in connection with national 

public administration. In particular, in this area the EU seems to have supporting com-

petences –if any competence at all-, entailing that the EU may only support, coordinate 

and supplement the actions of EU Member States, but it cannot legislate. Likewise, 

housing related matters and housing rights also fall under the primary responsibility of 

Member States. Whilst the EU has no direct competence to legislate in relation to hous-

ing, it could potentially adopt ‘soft law’ measures, such as guidelines or recommenda-

tions in this area.  

The stakeholder inputs received also favour non-legislative actions:  

 Targeted survey: Out of the 23 respondents, one argued that EU-level soft 

measures1374 (exclusively) would offer sufficient solutions, five1375 referred to the 

combination of EU-level soft and legislative measures, one1376 argued for the 

combination of soft and legal measures at the national-level. Four1377 were ad-

vocating for EU-level soft measures, combined with national-level legislation, and 

four1378 for domestic soft measures combined with EU-level legislation. Overall, 

it means that more respondents see a need for soft measures than for legal 

measures (15 responses compare to 10). 

 Stakeholder interviews: the national-level stakeholder interviews seem to 

suggest that more stakeholders are in favour of soft intervention, as opposed to 

                                                 
1372 Regulation (EC) No 810/2009 establishing a Community Code on Visas, OJ L 243/1 15.9.2009. 
1373 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who 

are long-term residents, Official Journal L 016, 23/01/2004 P. 0044 – 005.   
1374 Representing the academia/research.  
1375 Representing three equality bodies, one NGO, and one representative of the academia/research.  
1376 Representing an NGO.  
1377 Representing two equality bodies and two NGOs.  
1378 Representing two equality bodies, two NGOS and one representative of the academia/research.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R0810
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32003L0109
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32003L0109
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legal measures (111379 responses compared to two). EU-level interviewees did 

not recommend relevant measures. 

2.2.1 Non-legislative intervention 

Based on the sources consulted and by taking into account the limited EU-level compe-

tences to act in relation to the activities of public administration, the non-legislative 

recommendations identified mainly suggest possible national-level actions. The rec-

ommendations aim to build on existing initiatives and hence suggest the reinforcement 

of actions in certain areas. A brief inventory of possible actions is provided in the box 

below.  

Box 1: Overview of non-legislative actions 

Overview of non-legislative actions that could be considered to tackle possible ra-
cial or ethnic discrimination in the exercise of public authority by bodies other than 
law enforcement and judicial authorities 

 Training 
 Diversity in recruitment 
 Accountability/control/oversight 
 Dialogue, cooperation and cooperation  
 Positive action/equality duties 
 Specific actions for housing evictions, expulsions and residential segregation 

Training 

The development of (or where exist, reinforcement of) training, on legislation, CJEU and 

EctHR case-law, diversity, the concept of structural racism and how public authorities 

could address racial or ethnic discrimination, seems to be necessary. Such training was 

recommended by five1380 national-level interviewees for example. Literature also rec-

ommends diversity training as a possible solution to address discrimination1381. Training 

that includes role playing, case analyses or similar is reported as an effective type of 

training1382.  

Diversity in recruitment 

The importance of ensuring more diversity within the public administration was recom-

mended as a measure, for example by one national-level interviewee1383. According to 

this stakeholder1384, quotas could be introduced to ensure the more balanced represen-

tation of racial or ethnic groups within the public administration. Literature also recom-

mends, as one of the tools for diversity management, the employment of people with a 

diverse background, representing the demographic composition of the population1385. 

Accountability/control/oversight 

It was also recommended to appoint specialised (racial) equality officers within public 

sector bodies. According to a national-level interviewee1386, these specialised officers 

                                                 
1379 Representing eight NGOs, two public authorities and a lawyer.  
1380 Representing four NGOs and one public authority.  
1381 ECCAR (2017) ‘ Diversity management in the city administration’, p. 8.  
1382 ECCAR (2017) ‘ Diversity management in the city administration’, p. 32.  
1383 Representing an NGO.  
1384 Representing an NGO.  
1385 ECCAR (2017) ‘ Diversity management in the city administration’, p. 8. 
1386 Representing an NGO.  

https://www.eccar.info/sites/default/files/document/7_Toolkit-en_DiversityManagement.pdf
https://www.eccar.info/sites/default/files/document/7_Toolkit-en_DiversityManagement.pdf
https://www.eccar.info/sites/default/files/document/7_Toolkit-en_DiversityManagement.pdf
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could also be involved in monitoring discrimination cases and reporting them to the head 

of the office.  

Dialogue, cooperation and cooperation  

The development of ways to reinforce the trust of local communities in the public au-

thorities was also recommended.  According to one stakeholder1387, surveys could be 

organised to measure the level of trust. Literature suggests that workshops could be 

organised with local communities to, for example, discuss issues1388.  

Positive action/equality duties 

Literature1389 also recommends that Member States should be encouraged to promote 

equality in the day-to-day work of public authorities. In particular, literature recalls that 

public authorities should have the legal duty (statutory equality duty1390) to promote 

equality in a proactive and systematic matter. 

Housing evictions, expulsions and residential segregation 

Specific recommendations could be identified for housing evictions, expulsions and 

residential segregation, which are areas that could potentially fall outside the scope 

of RED. The issues identified are legally and factually complex, for instance because (i) 

they may not always fit well the definition of discrimination which requires identifying a 

suitable comparator, (ii) ‘housing’ in the RED is only covered in as far as it concerns 

‘access to and supply of goods and services available to the public’, and (iii) because an 

interplay of different problems and factors may be at stake, etc.   

In connection with housing eviction, literature recommends: 

 the development of housing rights standards to protect against evictions1391. 

As this might not be legally feasible at the EU-level, it could be recommended to 

develop such standards at the national-level;  

 the development of guidelines  to ensure that eviction orders of local authorities 

meet the necessary requirements of proportionality and legality was also recom-

mended1392; 

 it was also recommended to promote and disseminate information on eviction-

related housing rights, given the insufficient awareness and knowledge of law-

yers, courts, NGOs of related matters. It was recalled that the case-law of the 

CJEU and the ECtHRs is not widely known amongst practitioners. Hence, it was 

also recommended to prepare a catalogue of relevant European case-law1393.  

                                                 
1387 Representing a lawyer.  
1388 ECCAR (2017) ‘ Diversity management in the city administration’,  p. 22. 
1389 For example, EU Anti-Racism Action Plan 2020-2025, p. 21.  
1390 Statutory duty is defined as follows in the EU anti-racism action plan 2020-2025: ‘Statutory duties include 

preventive duties requiring organisations to establish systems and processes to  prevent discrimination, 
institutional duties requiring organisations to establish systems and processes to promote equality for 
employees and service users, and mainstreaming duties requiring public authorities to have due regard to 
the need to promote equality in legislating, budgeting, regulating, and policy making’.  

1391 Human European Consultancy, School of Law, National University of Ireland Galway, FEANTSA, ‘Pilot 
project - Promoting protection of the right to housing - Homelessness prevention in the context of evic-
tions’, p. 192. 

1392 ECRI (2019), ‘ECRI report on Romania (fifth monitoring cycle)’, p. 28. 
1393 Human European Consultancy, School of Law, National University of Ireland Galway, FEANTSA, ‘ Pilot 

project - Promoting protection of the right to housing - Homelessness prevention in the context of evic-
tions’, p. 195.  

https://www.eccar.info/sites/default/files/document/7_Toolkit-en_DiversityManagement.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://rm.coe.int/fifth-report-on-romania/168094c9e5
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/0c16776d-1e4e-11e6-ba9a-01aa75ed71a1/language-en
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As regards residential segregation, reference could be made to recommendations 

mentioned in the Council Recommendation on Roma equality, inclusion and participa-

tion1394. These recommendations are summarised in the box below. 

Box 2: Recommendation on Roma equality in relation to access to desegregated hous-
ing 

Council Recommendation of 12 March 2021 on Roma equality, inclusion and participation 

Point 10 states that Member States should ensure equal treatment of Roma people in access to adequate 
desegregated housing through a number of measures including, for example: 

 ‘measures to monitor, prevent and combat any spatial segregation and promote desegregation 

by drawing up concrete plans to tackle housing issues with the involvement of local communities 
and affected Roma communities’; 

 ‘measures to prevent forced evictions by promoting early warning and mediation, to organise 

support for people at risk of eviction and, when necessary, to provide adequate alternative hous-
ing, focusing particularly on families’; 

 ‘measures to improve the living conditions of Roma people, to prevent and to tackle the negative 
health impact of exposure to pollution and contamination’. 

2.2.2 Legislative intervention 

As mentioned above, most stakeholder consultation tools recommend the adoption 

of non-legislative actions. Only one, namely the written contributions to the OPC, 

seems to favour legislative intervention. Out of the five respondents to the OPC who in 

their written contributions accompanying their OPC responses were advocating for 

action to address discrimination in the exercise of public authority by bodies other than 

law enforcement and judicial authorities, four1395 referred to the necessity of an EU-level 

legislative intervention.  

It is recalled that in this material area, the EU does not seem to have a direct compe-

tence to legislate, hence the related recommendations suggested by stakeholders and 

literature should be understood as recommendations for national-level actions.   

The related recommendations are: 

 Extension of coverage against racial or ethnic discrimination in the ex-

ercise of public authority by bodies other than law enforcement and ju-

dicial authorities: Member States could consider the coverage of related forms 

of discrimination in their national rules.  

 Explicit prohibition against discriminatory housing evictions: two OPC re-

spondents1396 also recommended the explicit prohibition against discrimina-

tory housing evictions. 

 Review of existing regulatory framework at the national-level: In connec-

tion with housing related issues, literature suggests the thorough review of 

existing national legislation with a view to remove provisions that could poten-

tially result in direct/indirect discrimination1397. 

 

                                                 
1394 Council Recommendation of 12 March 2021 on Roma equality, inclusion and participation.  
1395 Representing two NGOs and two public authorities.    
1396 Representing an NGO and a public authority.  
1397 Council of Europe (2012), ‘Human rights of Roma and Travelers in Europe’, p.156.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_2021_093_R_0001
https://rm.coe.int/the-human-rights-of-roma-and-travellers-in-europe/168079b434
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3. In connection with the use of public spaces 

3.1 Conclusions 

Discrimination also seems to occur when racial or ethnic origin is seen as a threat or 

raises suspicion in public places. Such a prejudiced vision could lead to racial discrim-

ination, including harassment, by ordinary citizens, public authorities or security offic-

ers. A possible manifestation of discrimination in connection with the use of public 

spaces is when citizens, because of their (perceived) ethnic or racial origin, are being 

specifically targeted by control or harassed in public transport.  

EU legislation, arguably due to the lack of EU competence to act in this area, does not 

provide protection against discrimination in connection with the use of public spaces. At 

the national level, only a few Member States seem to provide protection against this 

form of discrimination. 

3.2 Recommendations  

The stakeholder consultation methods did not reveal any recommendations specific to 

the use of public spaces. Likewise, no literature focusing specifically on the matter could 

be identified.  

 

4. In connection with other/grey areas 

4.1 Conclusions 

Whilst the data collected suggest that racial or ethnic discrimination mainly occurs in 

the exercise of public authority, more limited sources suggest that problems might also 

exist in other areas.  

These ‘other/grey areas’ capture areas where (i) problems exist; however in the ab-

sence of guidance (e.g., from the CJEU) on concepts used in the RED it is unclear if the 

area falls under the RED (potential area of relevance is access to goods and services 

that are not advertised to the public, as well as access to and supply of free services); 

(ii) evidence suggests that a problem exists (in an area beyond the RED), but data are 

largely insufficient to conclude that discrimination is the root cause of the prob-

lem; (iii) data are insufficiently clear or robust to point at a clear and significant 

issue of discrimination. 

Areas potentially falling under the latter two categories include the underrepresentation 

of racial or ethnic minorities in culture, sports or research and innovation; the limited 

democratic participation and representation of people with a racial or ethnic back-

ground; higher risk of homelessness for certain racial or ethnic groups; or benefitting 

less from health promotion and disease prevention.  

4.2 Recommendations  

A limited number of recommendations could be identified in relation to these ‘other/grey 

areas’. The recommendations identified are non-legislative in nature. This is explained 

by the fact that in relation to some of the areas falling under the categories of 
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‘other/grey areas’ (e.g., culture, sport1398), the EU’s competence to act is limited. It has 

no power to pass laws, as such competence is reserved for the Member States. The EU, 

however, can support, coordinate or complete the actions of Member States.  

Some other areas fall under shared competences, allowing the EU to act within the 

limitations of the Treaties, i.e., in connection with aspects specifically defined in the 

Treaties.  In connection with public health for example, the EU can act for the aspects 

covered by Article 1681399 of the TFEU. In connection with democratic participation, EU 

legislation is limited to ensuring the electoral rights of mobile EU citizens in municipal 

elections and European Parliament elections. The potential issues identified in relation 

to ‘other/grey areas’ do not seem to relate to these explicitly mentioned aspects of the 

Treaties. 

It is recalled though that some rules set out in existing EU legislation, while not tailored 

to specific areas, such as sport, could address hostile attitudes towards certain minority 

groups. For example, EU legislation on hate crime and hate speech to a large extent 

covers certain forms of racism in sport towards certain minority groups.  

The stakeholder consultations1400 and the desk research carried out as part of the study 

also favour non-legislative actions.   

The recommendations aim to build on existing initiatives and hence suggest the rein-

forcement of actions in certain areas. A brief inventory of possible actions is provided in 

the box below.  

Box 3: Overview of non-legislative actions 

Overview of non-legislative actions that could be considered to tackle possible ra-
cial or ethnic discrimination in relation to ‘other/grey areas’ 

 Training 
 Making full use of funding 
 Best practice identification and exchange 
 Equality data collection 
 Clarification of the scope of the RED 

Training 

It was recommended to train those who are likely to discriminate on the ground of race 

or ethnicity in the areas not covered by the RED. This was, for example, recommended 

by two respondents1401 to the survey.  

Making full use of funding 

It is recommended by literature to make full use of the financial support offered by the 

Next Generation EU and the Technical Support Instrument for structural reforms to con-

tribute to more equality in the health sector, in particular1402.  

                                                 
1398 Moreover, it is recalled that access to paid cultural and paid services is covered by the RED.  
1399 These include for example the legal possibility to adopt ‘incentive measures designed to protect and 

improve human health and in particular to combat the major cross-border health scourges, measures 
concerning monitoring, early warning of and combating serious cross-border threats to health, and 
measures which have as their direct objective the protection of public health regarding tobacco and the 
abuse of alcohol, excluding any harmonisation of the laws and regulations of the Member States’. 

1400 Out of the 16 respondents to the targeted survey, 10 (hence the majority) recommended the adoption of 
non-legislative measures.  

1401 Representing two equality bodies.  
1402 For example, EU Anti-Racism Action Plan 2020-2025, p. 10. 

https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
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Best practice identification and exchange 

It is recommended to select best practices on the inclusion of racial or ethnic groups in 

health prevention strategies1403.  

Equality data collection 

Especially in connection with areas where the evidence is not sufficiently robust to con-

clude that discrimination occurs, or that discrimination is the root cause of a specific 

problem, further data collection is necessary. The need for additional data was high-

lighted in connection with the democratic participation of minority groups in particu-

lar1404. The importance of accurate and comparable data in assessing the scale and 

nature of discrimination and in designing appropriate responses is acknowledged by 

several sources1405.  

Clarification of the scope of the RED 

Literature suggests that the scope of the RED, in particular in relation to ‘access to and 

supply of services’ is not sufficiently clearly defined. Further guidance might be neces-

sary (e.g., from the CJEU) to interpret for example the notion of ‘services’. The coverage 

of free services by the RED is one of the areas which might necessitate further interpre-

tation1406. To achieve that, national courts should use the mechanism of preliminary 

rulings. 

 

                                                 
1403 For example in EU Anti-Racism Action Plan 2020-2025, , p. 12.  
1404 EU Anti-Racism Action Plan 2020-2025, , p. 22. 
1405 For example in EU Anti-Racism Action Plan 2020-2025, , p. 15. 
1406 Equinet (2004), ‘Combating discrimination in goods and services’, Report of the fifth experts’ meeting’, p. 

7.   

https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://ec.europa.eu/info/sites/default/files/a_union_of_equality_eu_action_plan_against_racism_2020_-2025_en.pdf
https://www.archive.equineteurope.org/IMG/pdf/EN_-_Combating_Discrimination_in_Goods_and_Services.pdf


 

 

 

GETTING IN TOUCH WITH THE EU 

In person 

All over the European Union there are hundreds of Europe Direct information centres. 

You can find the address of the centre nearest you at: 

https://europa.eu/european-union/contact_en 

On the phone or by email 

Europe Direct is a service that answers your questions about the European Union. You 

can contact this service: 

– by freephone: 00 800 6 7 8 9 10 11 (certain operators may charge for these calls), 

– at the following standard number: +32 22999696, or 

– by email via: https://europa.eu/european-union/contact_en 

FINDING INFORMATION ABOUT THE EU 

Online 

Information about the European Union in all the official languages of the EU is available 

on the Europa website at: https://europa.eu/european-union/index_en 

EU publications 

You can download or order free and priced EU publications from: 

https://publications.europa.eu/en/publications. Multiple copies of free publications may 

be obtained by contacting Europe Direct or your local information centre (see https://eu-

ropa.eu/european-union/contact_en). 

EU law and related documents 

For access to legal information from the EU, including all EU law since 1952 in all the offi-

cial language versions, go to EUR-Lex at: http://eur-lex.europa.eu 

Open data from the EU 

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets 

from the EU. Data can be downloaded and reused for free, for both commercial and non-

commercial purposes. 
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