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A.

Preliminary remarks

24.
CPT visiting delegations frequently encounter foreign nationals deprived of their liberty
under aliens legislation (hereafter “immigration detainees”): persons refused entry to the country
concerned; persons who have entered the country illegally and have subsequently been identified by
the authorities; persons whose authorisation to stay in the country has expired; asylum-seekers
whose detention is considered necessary by the authorities; etc.
In the following paragraphs, some of the main issues pursued by the CPT in relation to such
persons are described. The CPT hopes in this way to give a clear advance indication to national
authorities of its views concerning the treatment of immigration detainees and, more generally, to
stimulate discussion in relation to this category of persons deprived of their liberty. The Committee
would welcome comments on this section of its General Report.

B.

Detention facilities

25.
CPT visiting delegations have met immigration detainees in a variety of custodial settings,
ranging from holding facilities at points of entry to police stations, prisons and specialised detention
centres. As regards more particularly transit and “international” zones at airports, the precise legal
position of persons refused entry to a country and placed in such zones has been the subject of some
controversy. On more than one occasion, the CPT has been confronted with the argument that such
persons are not “deprived of their liberty” as they are free to leave the zone at any moment by
taking any international flight of their choice.
For its part, the CPT has always maintained that a stay in a transit or "international" zone
can, depending on the circumstances, amount to a deprivation of liberty within the meaning of
Article 5 (1)(f) of the European Convention on Human Rights, and that consequently such zones
fall within the Committee's mandate. The judgement delivered on 25 June 1996 by the European
Court of Human Rights in the case of Amuur against France can be considered as vindicating this
view. In that case, which concerned four asylum seekers held in the transit zone at Paris-Orly
Airport for 20 days, the Court stated that “The mere fact that it is possible for asylum seekers to
leave voluntarily the country where they wish to take refuge cannot exclude a restriction (“atteinte”)
on liberty ....” and held that “holding the applicants in the transit zone .... was equivalent in practice,
in view of the restrictions suffered, to a deprivation of liberty”.
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26.
Point of entry holding facilities have often been found to be inadequate, in particular for
extended stays. More specifically, CPT delegations have on several occasions met persons held for
days under makeshift conditions in airport lounges. It is axiomatic that such persons should be
provided with suitable means for sleeping, granted access to their luggage and to suitably-equipped
sanitary and washing facilities, and allowed to exercise in the open air on a daily basis. Further,
access to food and, if necessary, medical care should be guaranteed.
27.
In certain countries, CPT delegations have found immigration detainees held in police
stations for prolonged periods (for weeks and, in certain cases, months), subject to mediocre
material conditions of detention, deprived of any form of activity and on occasion obliged to share
cells with criminal suspects. Such a situation is indefensible.
The CPT recognises that, in the very nature of things, immigration detainees may have to
spend some time in an ordinary police detention facility. However, conditions in police stations will
frequently - if not invariably - be inadequate for prolonged periods of detention. Consequently, the
period of time spent by immigration detainees in such establishments should be kept to the absolute
minimum.
28.
On occasion, CPT delegations have found immigration detainees held in prisons. Even if
the actual conditions of detention for these persons in the establishments concerned are adequate which has not always been the case - the CPT considers such an approach to be fundamentally
flawed. A prison is by definition not a suitable place in which to detain someone who is neither
convicted nor suspected of a criminal offence.
Admittedly, in certain exceptional cases, it might be appropriate to hold an immigration
detainee in a prison, because of a known potential for violence. Further, an immigration detainee in
need of in-patient treatment might have to be accommodated temporarily in a prison health-care
facility, in the event of no other secure hospital facility being available. However, such detainees
should be held quite separately from prisoners, whether on remand or convicted.
29.
In the view of the CPT, in those cases where it is deemed necessary to deprive persons of
their liberty for an extended period under aliens legislation, they should be accommodated in
centres specifically designed for that purpose, offering material conditions and a regime
appropriate to their legal situation and staffed by suitably-qualified personnel. The Committee is
pleased to note that such an approach is increasingly being followed in Parties to the Convention.
Obviously, such centres should provide accommodation which is adequately-furnished,
clean and in a good state of repair, and which offers sufficient living space for the numbers
involved. Further, care should be taken in the design and layout of the premises to avoid as far as
possible any impression of a carceral environment. As regards regime activities, they should include
outdoor exercise, access to a day room and to radio/television and newspapers/magazines, as well as
other appropriate means of recreation (e.g. board games, table tennis). The longer the period for
which persons are detained, the more developed should be the activities which are offered to them.
The staff of centres for immigration detainees have a particularly onerous task. Firstly, there
will inevitably be communication difficulties caused by language barriers. Secondly, many detained
persons will find the fact that they have been deprived of their liberty when they are not suspected
of any criminal offence difficult to accept. Thirdly, there is a risk of tension between detainees of
different nationalities or ethnic groups. Consequently, the CPT places a premium upon the
supervisory staff in such centres being carefully selected and receiving appropriate training. As well
as possessing well-developed qualities in the field of interpersonal communication, the staff
concerned should be familiarised with the different cultures of the detainees and at least some of
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them should have relevant language skills. Further, they should be taught to recognise possible
symptoms of stress reactions displayed by detained persons (whether post-traumatic or induced by
socio-cultural changes) and to take appropriate action.

C.

Safeguards during detention

30.
Immigration detainees should - in the same way as other categories of persons deprived of
their liberty - be entitled, as from the outset of their detention, to inform a person of their choice of
their situation and to have access to a lawyer and a doctor. Further, they should be expressly
informed, without delay and in a language they understand, of all their rights and of the procedure
applicable to them.
The CPT has observed that these requirements are met in some countries, but not in others.
In particular, visiting delegations have on many occasions met immigration detainees who
manifestly had not been fully informed in a language they understood of their legal position. In
order to overcome such difficulties, immigration detainees should be systematically provided with a
document explaining the procedure applicable to them and setting out their rights. This document
should be available in the languages most commonly spoken by those concerned and, if necessary,
recourse should be had to the services of an interpreter.
31.
The right of access to a lawyer should apply throughout the detention period and include
both the right to speak with the lawyer in private and to have him present during interviews with the
authorities concerned.
All detention facilities for immigration detainees should provide access to medical care.
Particular attention should be paid to the physical and psychological state of asylum seekers, some
of whom may have been tortured or otherwise ill-treated in the countries from which they have
come. The right of access to a doctor should include the right - if a detainee so wishes - to be
examined by a doctor of his choice; however, the detainee might be expected to cover the cost of
such a second examination.
More generally, immigration detainees should be entitled to maintain contact with the
outside world during their detention, and in particular to have access to a telephone and to receive
visits from relatives and representatives of relevant organisations.

D.

Risk of ill-treatment after expulsion

32.
The prohibition of torture and inhuman or degrading treatment or punishment englobes the
obligation not to send a person to a country where there are substantial grounds for believing that he
would run a real risk of being subjected to torture or ill-treatment. Whether Parties to the
Convention are fulfilling this obligation is obviously a matter of considerable interest to the CPT.
What is the precise role that the Committee should seek to play in relation to that question?
33.
Any communications addressed to the CPT in Strasbourg by persons alleging that they are
to be sent to a country where they run a risk of being subjected to torture or ill-treatment are
immediately brought to the attention of the European Commission of Human Rights 1. The
Commission is better placed than the CPT to examine such allegations and, if appropriate, take
preventive action.

1

Since 1 November 1998: “European Court of Human Rights”
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If an immigration detainee (or any other person deprived of his liberty) interviewed in the
course of a visit alleges that he is to be sent to a country where he runs a risk of being subjected to
torture or ill-treatment, the CPT's visiting delegation will verify that this assertion has been brought
to the attention of the relevant national authorities and is being given due consideration. Depending
on the circumstances, the delegation might request to be kept informed of the detainee's position
and/or inform the detainee of the possibility of raising the issue with the European Commission of
Human Rights (and, in the latter case, verify that he is in a position to submit a petition to the
Commission).
34.
However, in view of the CPT's essentially preventive function, the Committee is inclined to
focus its attention on the question of whether the decision-making process as a whole offers suitable
guarantees against persons being sent to countries where they run a risk of torture or ill-treatment.
In this connection, the CPT will wish to explore whether the applicable procedure offers the persons
concerned a real opportunity to present their cases, and whether officials entrusted with handling
such cases have been provided with appropriate training and have access to objective and
independent information about the human rights situation in other countries. Further, in view of the
potential gravity of the interests at stake, the Committee considers that a decision involving the
removal of a person from a State's territory should be appealable before another body of an
independent nature prior to its implementation.

E.

Means of coercion in the context of expulsion procedures

35.
Finally, the CPT must point out that it has received disturbing reports from several countries
about the means of coercion employed in the course of expelling immigration detainees. Those
reports have contained in particular allegations of beating, binding and gagging, and the
administration of tranquillizers against the will of the persons concerned.
36.
The CPT recognises that it will often be a difficult task to enforce an expulsion order in
respect of a foreign national who is determined to stay on a State's territory. Law enforcement
officials may on occasion have to use force in order to effect such a removal. However, the force
used should be no more than is reasonably necessary. It would, in particular, be entirely
unacceptable for persons subject to an expulsion order to be physically assaulted as a form of
persuasion to board a means of transport or as punishment for not having done so. Further, the
Committee must emphasise that to gag a person is a highly dangerous measure.
The CPT also wishes to stress that any provision of medication to persons subject to an
expulsion order must only be done on the basis of a medical decision and in accordance with
medical ethics.

